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7 
CHAP. I 
Of Commerce. 
E following ſubjefts deſerve to be Boor 


treated in a more extenſive manner, * 

chan che nature of this work will 

permit. Fain would I glide down 

a gentle river, but I am carried 

away by a torrent. | 
Commerce is a cure for the moſt deſtructive pre- 

judices; for it is almoſt a general rule, that where- 

ever we find agreeable manners, there commerce 

flouriſhes ; and that wherever there is commerce, 


there we meet with agreeable manners. | 
Vol. II. B Let 


2 THE SPIRIT - 
Boox Let us not be aſtoniſhed then, if. our manners 

XX. are now leſs ſavage than formerly, Commerce has 
_ every where diffuſed a knowledge of the manners 
of all nations; theſe are compared one with ano- 
ther, and from this compariſon ariſe the greateſt 
ddvantege®” | 

Commercial laws, it may be ſaid, improve man- 

ners for the ſame reaſon as they deſtroy them. 
They corrupt the pureſt moxals*; this was the ſub- 
ject of Plato's complaints: and we every day ſee, 
that they poliſh and refine the moſt barbarous, 


CHAP. II. 
Of the Spirit of Commerce. 


E ACE is the natural effect of trade. Two 

nations who traffic with each other become 
reciprocally dependent; for if one has an intereſt 
in buying, the other has an intereſt in ſelling; and 
thus their union is founded on their mutual neceſ- 
ſities. ; 

But if the ſpirit of commerce unites nations, it 
does not in the ſame manner unite individuals, 
We fee, that in (“) countries where the people 
move only by the ſpirit of commerce, they make 
a trafic of all the humane, all the moral vir- 
tues: the moſt trifling things, thoſe which hu- 
manity would demand, are there done, or there 
given, only for money, . | 

The ſpirit of trade produces in the mind of 
man a certain ſenſe of exact juſtice, oppoſite, on 


* Czfar ſaid of the Gauls, that they were ſpollt by the neigh- 
- bourhood and commerce of Marſeilles ;- inſomuch that they 
who formerly always conquered the Germans, were now become 
inferior to them. War of the Gaul, lib. 6. 


the 
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the one hand to robbery, and on the other to thoſe Bo. 
moral virtues which forbid our always adhering 8 


Pi vo oe w 


n 


e 


rigidly to the rules of private intereſt, and ſuffer 


us to neglect this for the advantage of others. 
The total privation of trade, on the contrary, 
produces robbery, which Ariftotle ranks in the 
number of means of acquiring : yet it is not at 
all inconſiſtent with certain moral virtues. Hoſpi- 
tality, for inſtance, is molt rare in trading countries, 
while it is found in the moſt admirable perfection 
among nations of vagabonds. 
It is a ſacrilege, ſays Tacitus, for a German to 
ſhut his door againſt any man whomfoever, whether 
known or unknown, He who has“ behaved with 
hoſpitality to a ſtranger, goes to ſhew him another 


wo houſe where this hoſpitality is alſo practiſed; and he 
me is there received with the ſame humanity. But when 
reſt the Germans had founded kingdoms, hoſpitality was 
and become burthenſome. This appears by two laws 
ceſ- of the (*) code of the Burgundians ; one of which (o) Tit. 38. 
inflicted a penalty on every barbarian, who preſumed 
VF - to ſhew a ftranger the houſe of a Roman ; and the 
1als, other decreed, that whoever received a ſtranger, 
ople ſhould be indemnified by the inhabitants, every one 
nake being obliged to pay his proper proportion. 
vir- | | 
hu- CH EF. MC es 
— Of the Poverty of the People. 
d of ©; HERE are two ſorts of poor ; thoſe who are 
2, On rendered ſuch by the ſeverity of the govern- 
neigh- ment; theſe are indeed incapable of performing 
t they "4 


Et qui modd hoſpes fuerat, monſtrator hoſpitii, De merib. 
Germ, Vide Caſfar. de Bello Gal. lib. 6. 


B 2 almoſt 


4 
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B A almoſt any great action, becauſe their indigence 


is a conſequence of their ſlavery, Others are 
poor, only becauſe they either deſpiſe, or know not 
the conveniencies of life ; and theſe are capable of 
accompliſhing great things, becauſe their poverty 


- conſtitutes a part of their liberty. 


CHAP. IV. 
Of Commerce in different Governments. 


RADE has ſome relation to forms of govern- 
ment. In a monarchy it is generally found- 
ed on luxury; and though it be alſo founded on 
real wants, yet the principal view with which it 
is carried on, is to procure every thing that can 
contribute to the pride, the pleaſure, and the ca- 


pricious whimſies of the nation. In republics, 


it is commonly founded on œconomy. Their 


merchants having an eye to all the nations of the 
earth, bring from one what is wanted by another. 


It is thus that the republics of Tyre, Carthage, 
Athens, Marſeilles, Florence, Venice, and Hol- 
land, engaged in commerce. 

This kind of traffic has a natural relation to a 
republican government; to monarchies it is only 
occaſional. For as it is founded on the practice of 
gaining little, and even leſs than other nations, and 
of remedying this by gaining inceſſantly, it can 
hardly be carried on by a people ſwallowed up in 
luxury, who ſpend much, and ſee nothing but 


objects of grandeur. 


Cicero was of this opinion, when he ſo juſtly 


ſaid *, © that be did not like that the ſame people 


Nolo eundem populum imperatorem & portitorem eſſe ter- 
rarum. x 
| cc ſpould 
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$ 


be at once both the lords and factors of the Bo 2 


* & earth.” For this would indeed be to 


' ſuppoſe that every individual in the ſtate, and the 
whole ſtate collectively, had their heads conſtantly 


filled with grand views, and at the ſame time with 
ſmall ones; which is a contradiction, 

Not but that the moſt noble enterpriſes are com- 
pleated alſo in thoſe ſtates, which ſubſiſt by ceco- 


nomical commerce: they have even an intrepidity, 
not to be found in * And the reaſon is 


this, 

One branch of commerce leads to another, the 
ſmall to the moderate, the moderate to the great; 
thus he who has gratified his deſire of gaining a 
little, raiſes himſelf to a ſituation, in which he is 
not leſs deſirous of gaining a great deal. 

Beſides, the grand enterpriſes of merchants are 
always neceſſarily connected with the affairs of the 


public. But, in monarchies, theſe public affairs 


give as much diſtruſt to the merchants, as in free 
ſtates they appear to give ſafety. Great enterpriſes 
therefore in commerce are not for monarchical, but 


for republican governments. 


In ſhort, an opinion of greater certainty, as to 


the poſſeſſion of property in theſe ſtates, makes 


them undertake every thing. They flatter them- 
ſelves with the hopes of receiving great advantages 
from the ſmiles of fortune, and thinking them- 
ſelves ſure of what they have already acquired, 
they boldly expoſe it, in order to acquire more; 
riſking nothing but as the means of obtaining. 


X 
Chap. 4. 


I do not pretend to ſay that any monarchy is 


entirely excluded from an œconomical commerce; 
but of its own nature it has lefs tendency towards 
B 3 it: 


69 Juſtin. 
43. 
oy. Zo 
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it : neither do I mean that the republics, with 


which we are acquainted, are abſolutely deprived 
of the commerce of luxury; but it is leſs con- 


nected with their conſtitution. 

With regard to a deſpotic ſtate, there is no oc- 
caſion to mention it. A general Rule: A nation 
in ſlavery labours more to preſerve than to ac- 
quire; a free nation, more to acquire than ta 
preſerve. 


CHAP. v. 


Of Nations that have entered into an economical 
Commerce. 


MARSEILLES, a neceſſary retreat in the 
midſt of a tempeſtuous ſea; Marſeilles, a 
harbour which all the winds, the ſhelves of the 
ſea, the diſpoſition of the coaſts, point out for a 
landing place, became frequented by mariners 
while the ſterility () of the adjacent country de- 
termined the citizens to an ceconomical com- 


merce. It was neceſſary that they ſhould be la- 


borious, to ſupply what nature had refuſed ; that. 
they ſhould be juſt, in order to live among bar- 
barous nations, from whom they were to de- 


rive their proſperity ; that they ſhould be mode- 


rate, to the end that they might always taſte the 


ſweets of a tranquil government ; in fine, that 


they ſhould be frugal in their manners, to enable 
them to ſubſiſt by trade, a trade the more cer- 


tain, as it was leſs advantageous, 


We every where ſee violence and oppreſſion give 
birth to a commerce founded on ceconomy, while 
men are conſtrained to take refuge in marſhes, in 

0 '.-, Wicks 
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iſles, in the ſhallows of the ſea, and even on rocks 
themſelves. Thus it was, that Tyre, Venice, and 
the cities of Holland, were founded. Fugitives 


found there a place of ſafety. It was neceſſary 
that they ſhould ſubſiſt; they drew therefore their 
ſubſiſtence from all parts of the world, 


CHAP. VI. 
Some Effects of an extenſiue Navigation. 


12 ſometimes happens that a nation, when en- 
in an ceconomical commerce, having 


need 17 the merchandizes of one country, which 


ſerve as a capital or ſtock for procuring the com- 
modities of another, is ſatisfied with making very 
little profits, and frequently none at all in trading 


with the former, in expectation of gaining greatly 


by the latter. Thus, when the Dutch were almoſt 
the only nation that carried on the trade from the 
South to the North of Europe the French wines, 
which they. imported to the North, were in ſome 
meaſure only a capital or ſtock for conducting 


their commerce in that part of the world. 


It is a known fact, that there are ſome kinds of 
merchandize in Holland, which, though imported 
from afar, ſell for very little more than they coſt 
upon the ſpot. They account for it thus: a cap- 
tain who has occaſion to ballaſt his ſhip, will load 
it with marble; if he wants wood for ſtowage, he 


will buy it; and, provided he loſes nothing by 


the bargain, he will think himſelf a gainer. 


Thus it is that Holland has its quarries and its 


foreſts, 


B 4 F urther, 


7 


as 6. 


Bo ox 
| AX. 
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F urther, it may happen ſo, that not only a com- 
merce which brings in nothing, ſhall be uſeful z 
but even a loſing trade ſhall be beneficial. I have 
heard it affirmed in Holland, - that the whale-fiſh- 
ery in general does not anſwer the expence : but 
it muſt be obſerved, that the perſons employed 
in building the hips, as alſo thoſe who furniſh 
the rigging and proviſions, are . jointly concerned 
in the fiſhery. Should they happen to loſe in the 
voyage, they have had a profit in fitting out the 
veſſel. This commerce, in ſhort, is a kind of lot- 
tery, and every one is allured with the hopes of 
a prize, Mankind are generally fond of gaming; 
and even the moſt ,prudent have no averſion to 
it, when the diſagreeable circumſtances attending 
it, ſuch as diſſipation, anxiety, paſſion, loſs of 
time, and even of life and fortune, are concealed 
from their view, | 


CHAP. VII. 


The Spirit of England, with rebel to Commerce. 


Y | 'HE Tariff, or cuſtoms of England, are very 
unſettled, with reſpect to other nations; they 
are changed, in ſome meaſure, with every parlia- 


ment, either by taking off particular duties, or 


by impoſing new ones. They endeavour, by theſe 
means, ſtill to preſerve their independence. Su- 


premely jealous with reſpect to trade, they bind 


themſelves but little by treaties, and Gepend only 
on their own laws. 


Other nations have made the intereſts of com- 
merce yield to thoſe of politics; the Engliſh, on 
| the 


the contrary, have ever made their political in- Bo ox 
tereſts give way to thoſe of commerce. XX. 


Si. » 


They know better than any other people upon 
earth, how to value, at the ſame time, theſe three 


great advantages, religion, commerce, and liberty. 


CHAP. vii. 
In what manner the aconomical Commerce has been 
ſometimes reſtrained. 

| Um ſeveral kingdoms, laws have been made, ex- 

tremely proper to humble the ſtates that have 
entered into the œconomical commerce. They 
have forbid their importing any merchandizes, ex- 
cept the product of their reſpective countries; and 
have permitted them to traffic only in veſſels built 
in the kingdom to which they brought their com- 
modities. | 

It is neceſſary that the kingdom which impoſes 
theſe laws ſhould itſelf be able eaſily to engage in 
commerce; otherwiſe it will, at leaſt, be an equal 
ſufferer. It is much more advantageous to trade with 
a commercial nation, whoſe profits are moderate, 
and who are rendered in tome fort dependent by 
the affairs of commerce; with a nation, whoſe 
larger views, and whoſe extended trade, enables 
them to diſpoſe of their ſuperfluous merchandizes ; 
with a wealthy nation, who can take off many of 
their commodities, and make them a quicker re- 
turn in ſpecie ; with a nation under a kind of ne- 
ceſlity to be faithful, pacific from principle, and 
that ſeeks to gain, and not to conquer: it is much 


better, I ſay, to trade with ſuch a nation, than 
with 


10 
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Bo e x with others, their conſtant rivals, who will never 


Chap. g. 


(4) Du 
Halde, 


Vol. II. 
pag. 170. 


_ ſuch great advantages. 


| CHAP, I. 
Of the Probibition of Commerce. 


T is a true maxim, that one nation ſhould ne- 

ver exclude another from trading with it, ex- 
cept for very great reaſons. The Japaneſe trade 
only with two nations, the Chineſe and the Dutch. 
The (*) Chineſe gain a thouſand per cent. upon ſu- 
gars, and ſometimes as much by, the goods they 
take in exchange. The Dutch make nearly the 
ſame profits. Every nation that acts upon Ja- 
paneſe principles, muſt neceſſarily be deceived ; 
for it is competition which ſets a juſt value 
on merchandizes, and eſtabliſhes the relation be- 


_ tween them. 


Much leſs ought a ſtate to lay itſelf under an ob- 
ligation of ſelling i its manufactures only to a ſingle 
nation, under a pretence of their taking all at a cer- 
tain price. The Poles, in this manner, diſpoſe of 
their corn to the city of Dantzick ; and ſeveral 
Indian princes have made a like contract for their 
ſpices with the Dutch®. Theſe agreements are pro- 
per only for a poor nation, whoſe inhabitants' are 
ſatisfied to forego the hopes of enriching themſelves, 
provided they can be ſecure of a certain ſubſiſtence; 
or for nations, whoſe ſlavery conſiſts either in re- 
nouncing the uſe of thoſe things which nature has 
given them, or in being obliged to ſubmit to a diſ- 
advantageous commerce. 


* This was firſt eſtabliſhed by the Portugueſe, Fr. . 
Veyages, chap. 15. part „ 
C H A P. 
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2 H A P. X. b 
In Inſtitution adapted to conomical Commerce. i 


N ſtates that carry on an ceconomical com- Boon 
merce, they have luckily - eſtabliſhed banks, 


d ne- hich, by their credit, have formed a new — 1 = 
„ex- wealth; but it would be quite wrong to intro- 
trade ce them into governments, whoſe commerce is 
butch. Wbunded only in luxury. The erecting of banks 


on ſu- countries governed by an abſolute monarch, 


they ppoſes money on the one ſide, and on the other 
y the ower: that is, on the one hand, the means of 
n Ja- Wrocuring every thing, without any power; and 
ived ; Wn the other, the power, without any means of 


value 


n be- 


rocuring at all. In a government of this kind, 
zone but the prince ever had, or can have a trea- 
ure; and wherever there is one, it no ſooner be- 


an ob- omes great, than it becomes the treaſure of the 


ſingle Wrince. 

a cer- For the ſame reaſon, all aſſociations of merchants, 
oſe of In order to carry on a particular commerce, are ſel- 
everal Nom proper in abſolute governments. The deft 


r their f theſe companies is to give to the wealth of pri- 
e pro- Nate perſons the weight of public riches. But, 
us are thoſe governments, this weight can be found 


pnly in the prince. Nay, they are not even al- 
ays proper in ſtates engaged in œconomical com- 
erce : for, if the trade be not ſo great as to 
urpaſs the management of particular perſons, it 
s much better to leave it open, than, by excluſive 
privileges, to reſtrain the liberty of commerce. 

Pirard. |; 8 


AP. CHAP. 
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De ſame Subject continued. 8 { | 


book 1 port may be eſtabliſned in the do- 
minions of ſtates, whoſe commerce is œco- 
nomical. That œconomy in the government, 
which always attends the frugality of individuals, 
is, if I may ſo expreſs myſelf, the ſoul of its ceco- 
nomical commerce. The loſs it ſuſtains with re- | 
ſpect to cuſtoms, it can repair by drawing from 
the wealth and induſtry of the republic. But in 
a monarchy, a ſtep of this kind muſt be oppoſite | 
to reaſon ; for it could have no other effect, than 
to eaſe luxury of the weight of taxes. This | 
would. be depriving itſelf of the only advantage 
that luxury can procure, and of the only curb 
which, in a conſtitution like this, it is capable 
of receiving. 


= 11. 
and 12z. 


' CHAP. III. 
Of the Freedom of Commerce. 


: 9 
THE freedom of commerce is not a power Wl 

granted to the merchants to do what they Wt 
4 : this would be more properly its ſlavery. Wi 
] 
| 
{ 


The conſtraint of the merchant, is not the con- 
ſtraint of commerce. It is in the freeſt countries 
that the merchant finds innumerable obſtacles ; 
and he is never leſs croſſed by Jaws, than in a | 
country of ſlaves. 
England prohibits the exportation of her wool ; 
coals muſt be brought by ſea to the capital; no 
horſes, except geldings, are allowed to be ex- 
ported; 
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Europe, muſt take in water in England. The 
ngliſh conſtrain the merchant, but it is in favour. 


= ON & PF. .2 

o- TY . . 

= What it is that deſtroys this Löbe. 

luals, HEREVER commerce ſubſiſts, cuſtoma 
CECO- | are eſtabliſhed. Commetce is the expor- 
5 re- ation and importation of merchandizes, with a 


iew to the advantage of the ſtate : cuſtoms are 


ut in certain right over this ſame exportation and 
Ooſite mportation, founded alſo on the advantage of 
than Ihe ſtate. Hence it becomes neceſſary, that the 
This ate ſhould be neuter between its cuſtoms and 


ts commerce, that neither of theſe two interfere 
with each other, and then the inhabitants enjoy a 
ree commerce. 

The farming of the cuſtoms deſtroys commerce 
yy its injuſtice, and vexations, as well as by the 
xceſs of the impoſts : but independent of this, 
it deſtroys it even more by the difficulties that 
ariſe from it, and by the formalities it exacts. 
In England, where the coſtoms are managed by 
the king's officers, buſineſs is negotiated with a 
ſingular dexterity : one word of writing accom- 


con- pliſnes the greateſt affairs. The merchant need 
ntries not loſe an infinite deal of time; he has no oc- 
cles 3 Wcaſlion for a particular commiſſioner, either to ob- 
in a 


viate all the difficulties of the farmers, or to ſub- 
mit to them, 


vool; Act of navigation, 1660. It is only in time of war, that 
no the merchants of Boſton. and Philadelphia ſend their veſſels di - 


rely to the Mediterranean. 
CHAP. 


13 


orted; and the veſſels ® of her colonies, trading Boe 
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CHAP. XIV. 


The Laws of Commerce concerning the Confiſca-| | 
tion of Merchandizes. 


B dos ＋ HE Magna Charta of England forbids the 
Chap. 5 ſeizing and confiſcating, in caſe of war, the 
effects of foreign merchants z except by way of 
repriſals. It is an honour to the Engliſh nation, 
that they have made this one of the articles of 
their liberty. 

In the late war between Spain and England, the 
former made a * law which puniſhed with death 
thoſe who brought Engliſh merchandizes into the 
dominions of Spain : and the ſame penalty on 
thoſe who carried Spaniſh merchandizes into Eng- 
land; An ordinance like this cannot, I believe, 
find a precedent in any laws but thoſe of Japan, 
It equally ſhocks humanity, the ſpirit of com- 
merce, and the harmony which ought to ſubſiſt in 
the proportion of penalties; it confounds all our 
ideas, making that a crime againſt the ſtate which 
is only a violation of civil polity. 


CHAP. XT 
Of ſerzing the Perſons of Merchants. 


gg GOLON 0 made a lan, that the Arhenian 
his Trea- = ſhould no longer ſeize the body for civil debts. 
— This law he (7) received from Egypt. It had been 
aon — made by Boccoris, and renewed by Se/oftris. 


0 Diode. This law is extremely good, with reſpect to the 


„book a 
1, book ; * Publiſhed at Cadiz, in March 1740. 
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reaſon for its not being obſerved in thoſe of com- ; 
merce, For, as merchants are obliged to entruſt 
large ſums, frequently for a very ſhort time, and 
to pay money as well as to receive it, there is a 
neceſſity, that the debtor ſhould conſtantly fulfil 


his engagements at the time prefixed ; and hence 


it becomes neceſſary to lay a conſtraint on his 
perſon. | 

In affairs relating to common civil contracts, the 
law ought not to permit the ſeizure of the perſon ; ; 
becauſe the liberty of one citizen is of greater im- 
portance to the public, than the eaſe or proſperity 
of another, But in conventions derived from com- 
merce, the law ought to conſider the public pro- 
ſperity, as of greater importance than the liberty of 
a citizen; which, however, does not hinder the re- 
ſtrictions and limitations that AY and good 
policy demand. 


c HA P. XVI. 
An excellent Lau. 


DMIRABLE is that law of Geneva which 

excludes from the magiſtracy, and even from 
the admittance into the great. council, the children 
of thoſe who have lived or died inſolvent, except 
they have diſcharged their father's debts. It has 
this effect; it gives a confidence in the merchants, 
in the magiſtrates, and in the city itſelf. There 


The 


Greek legiſlators were to blame, in preventin the 

arms and plow of — man from being taken in — and 

2 the taking of the man himſelf. Diodorus, 
* 2. chap. z. 

the 


15 


XX. 


generality of civil * affairs; but there is ſufficient Boo x 
Chap. 15. 
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Boo the credit of the individual has * all the wee | 
4 15. Of public credit. 
and 18. 


CHAP. xyl. 
A law of Rhodes, 


(*) T. H E inhabitants of Rhodes went further.. 
* Sextus Empiricus (*) obſerves, that among 
chap, 14. thoſe people, a ſon could not be excuſed from pay- 
ing his father's debts, by renouncing the ſucceſſion, 
This law of Rhodes was calculated for a republic, 
» founded on commerce. Now I am inclined to 
think, that reaſons drawn from commerce itſelf 
ſhould make this limitation, that the debts con- 
trated by the father, ſince the ſon's entering into 
commerce, ſhould not affect the eſtate or property 
acquired by the latter. A merchant ought always 
to know his obligations, and to ſquare his con- 

duct by his circumſtances and preſent fortune. 


CHAP. XVIIL 
Of the Judges of Commerce. 


ENOPHON, in his book of Revenues, 
would have rewards given to thoſe overſeers 
of commerce, who diſpatched the cauſes brought 
before them with the greateſt expedition. He 
was ſenſible of the need of our modern juriſdic- 
tion of a conſul, 

The affairs of commerce are but little ſuſcepti- 
ble of formalities. They are the actions of a day, 
and are every day followed by others of the ſame 
nature. Hence it becomes neceſſary, that every 

| day 
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day they ſhould be decided. It is otherwiſe with B o o « 
thoſe actions of life which have a principal influ- can : 
ence on futurity, but rarely happen. We ſeldom * 
marry more than once: deeds and wills are not 

the work of every day ; we are but once of age. 

Plato () ſays, that in a city where there is no (*) On 
maritime commerce, there ought not to be above — 
half the number of civil laws: this is very true. 
Commerce brings into the ſame country different 
kinds of people ; it introduces alſo a great number 
of contracts, and ſpecies of wealth, with various 
ways of acquiring it. | 

Thus in a trading city, there are fewer judges, 
and more laws. 


CHA P. XIX. 
That a Prince ought not to engage [INE in 


Merce. 


T HEOPHILUS 0) ſeeing a veſſel laden () Zona- 
with merchandizes for his wife Theodora, or- Ls. 
dered it to be burnt. 1 am Emperor, ſaid he, and 
you make me the maſter of a galley : by what means 

«© ſhall theſe poor men gain a livelihood, if we take 

* their trade out of their hands? He might have 
added: who ſhall ſet bounds to us, if we mono- 
polize all to ourſtlves? who ſhall oblige us to 
fulfil our engagements ? our courtiers will follow 
our example ; they will be more greedy, and more 
unjuſt than we : the people have ſome confidence 

in our juſtice, they will have none in our opu- 
lence: all theſe numerous duties, the cauſe of 
their wants, are certain proofs of ours. 


Vo L. II, C CHAP. 
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CHAP. XX. 
The ſame Subject continued. 


B o o K W HEN the Portugueſe and Caſtilians bore 
. „ ſway in the Eaſt- Indies, commerce had ſuch 
and 21. opulent branches, that their princes did not fail to 

ſeize them. This ruined their ſettlements in thoſe 
parts of the world. N 
8 | The vice-roy of Goa granted excluſive privileges 
to particular perſons. The people had no con- 
fidence in theſe men; and the commerce declined, 
by the perpetual change of thoſe to whom it was 
intruſted ; no body took care to improve it, or to 


leave it entire to his ſucceſſor. In ſhort, the profit 
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; centered in a few hands, and was not ſufficiently 
i | 'extended. | | 
Wl Of the Commerce of the Nobility in a Monarchy. 


| 1 N a monarchical government, it is contrary to 
wi the ſpirit of commerce, that any of the nobility 
J (Leg. ſhould be merchants. This, ſaid the Emperors (*) 
i —_ Honorius and Theodoſius, would be pernicious to 
| de comm. cities; and would remove the facility of buying and 
- rd ſelling between the merchants and the plebeians. 
feind. It is contrary to the ſpirit of monarchy, to ad- 
vendit. mit the nobility into commerce. The cuſtom of 
ſuffering the nobility of England to trade, is one 
of thoſe things which has there moſtly contributed 


to weaken the monarchical government. 


CHAP. 
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CHAP: XXII. 
A fingular Reflection. 


ſtates, imagine, that in France they ought to 
make laws to engage the nobility to enter into com- 
merce. But theſe laws would be the means of de- 
ſtroying the nobility, without being of any ad- 
vantage to trade. The practice of this country is 
extremely wiſe; merchants are not nobles, though 
they may become ſo: they have the hopes of ob- 
taining a degree of nobility, unattended with its 
actual inconveniencies. There is no ſurer way of 
being advanced above their profeſſion, than to 
manage it well, or with ſucceſs ; the conſequence 
of which is generally an affluent fortune. 

Laws which oblige every one to continue in his 
profeſſion, and to devolve it to his children, neither 
are nor can be of uſe in any but * deſpotic king- 
doms; where no ons either can, or ought to have 
emulation. | 

Let none ſay, that every one will ſucceed better in 
his profeſſion, when he cannot change it for another ; 
I ſay, that a perſon will ſucceed beſt, when thoſe who 
have excelled, hope to ariſe to another. 

The poſlibility of purchaſing honor with gold, 
encourages many merchants to put themſelves in 
circumſtances by which they may attain it. I do 
not take upon me to examine the juſtice of thus 
bartering for money the price of virtue. There 
are governments, where this may be very uſeful. 

In France, the dignity of the long robe, which 
places thoſe who wear it, between the great nobility 


* This is actually very often the caſe in ſuch governments. 
| C 2 


ERSONS, ſtruck with the practice of ſome Boog 
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Boot and the people, and without having ſuch ſhining 


leaves in view one much more illuſtrious : the 
, warlike nobility likewiſe, who conceive, that what-. 


gt honours as the former, has all their privileges; 


a a dignity which, while this body, the depoſitary of 
the laws, is encirled with glory, leaves the private 
members in a mediocrity of fortune; a dignity, in 
which there are no other means of diſtinction, but 
by a ſuperior capacity and virtue, yet which till 


ever degree of wealth they are poſſeſſed of, they 
may till increaſe their fortunes ; who are aſhamed 
of augmenting, if they begin not with diſſipating 
their eſtates ; who always ſerve their prince with 
their whole capital ſtock ; and when that is ſunk, 
make room for others who follow their example ; 
who take the field, that they may never be re- 
proached with not having been there; who, when 
they can no longer hope for riches, live in expec- 
tation of honors; and when they have not ob- 
tained the latter, enjoy the conſolation of having 
acquired glory : all theſe things together, have ne- 
ceſſarily contributed to augment the grandeur of 
this kingdom ; and, if for two or three centyries 
it has been inceſſantly increaſing in power, this 
muſt be attributed not to fortune, who was never 
famed for . but to the goodneſs of its 
laws. 


CHAP. XXIII. 
Jo what Nations Commerce is prejudicial. 


R ICHES conſiſt either in lands, or in move- 
able effects. The ſoil of every country is com- 


| monly polTeſſe by the natives. The laws of moſt 


ſtates 


OF LAWS. 


ſtates render foreigners unwilling to purchaſe their B Oo o « 


lands; and nothing but the preſence of the owner 
improves them : this kind of riches therefore be- 
longs to every ſtate in particular, But moveable 
effects, as money, notes, bills of exchange, ſtocks 
in companies, veſſels, and, in fine, all merchandizes, 


belong to the whole world in general; in this re- 


ſpect it is compoſed of but one ſingle ſtate, of 
which all-the ſocieties upon earth are members. 
The people who poſſeſs more of theſe moveable 
effects than any other on the globe, are the moſt 
opulent, Some ſtates have an immenſe quantity, 
acquired by their commodities, by the labour of 
their mechanics, by their induſtry, by their diſco- 
veries, anq even by chance. The avarice of na- 
tions makes them quarrel for the moveables of 
the whole univerſe. If we could find a ſtate fo 
unhappy, as to be deprived of the effects of other 


countries, and at the ſame time of almoſt all its. 


own, the proprietors of the lands would be only 
planters to foreigners. This ſtate, wanting al, could 
acquire nothing; therefore it would be much bet- 


ter for the inhabitants not to have the leaſt com- 


merce with any nation upon earth; for commerce, 
in theſe circumſtances, muſt neceſſarily lead them 
to poverty. | | 
A country that conſtantly exports fewer manu- 
factures, or commodities, than it receives, will 
ſoon find the balance ſinking ; it will receive leſs 
and leſs, until falling into extreme poverty, it will 
receive nothing at all. | 
In trading countries, the ſpecie which ſuddenly 
vaniſhes quickly returns; becauſe thoſe nations that 
have received it, are its debtors : but it never re- 
C 2 turns 


XX. 
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Boo x turns into thoſe ſtates of which we have juſt been 


XX. 
Chap, 23. 


ſpeaking, becauſe thoſe who have received it owe 


them nothing. | 
Poland will ſerve us for an example. It has 


| ſcarcely any of thoſe things which we call the move- 


able effects of the univerſe, except corn, the produce 
of its lands. Some of the lords poſſeſs intire pro- 
vinces ; they oppreſs the huſbandmen, in order to 
have greater quantities of corn, which they ſend to 
ſtrangers, to procure the ſuperfluous demands of 
luxury. If Poland had no foreign trade, its inha- 

bitants would be more happy. The grandees, who 
would have only their corn, would give it to their 
peaſants for ſubſiſtance; as their too extenſive 
eſtates would become burthenſome, they would 
divide them amongſt their peaſants; every one 
would find ſkins or wool in their herds or flocks, 
ſo that they would no longer be at an immenſe 


expence in providing clothes; the great, who are 


ever fond of luxury, not being able to find it but 
in their own country, would encourage the labour 
of the poor. This nation, I affirm, would then 
become more flouriſhing, at leaſt if it did not be- 
come barbarous ; and this the laws might caltly 


prevent. 


Let us next conſider Japan. The vaſt quantity 
of what they receive, is the cauſe of the vaſt quan- 
tity of merchandizes they ſend abroad. Things 
are thus in as nice an equilibrium, as if the impor- 
tation and exportation were but ſmall. Beſides, this 
kind of exuberance in the ſtate is productive of a 
thouſand advantages: there is a greater conſump- 
tion, a greater quantity of thoſe things on which 


the arts are — more men employed, and 


more 
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more numerous means of acquiring power; exi- Book 


gencies may alſo happen, that require a ſpeedy 


aſſiſtance, which ſo opulent a ſtate can better afford 
than any other, It is difficult for a country to 
avoid having ſuperfluities : but it is the nature of 
commerce to render the ſuperfluous uſeful, and the 
uſeful neceſſary, The ſtate will be therefore able 


to afford neceſſaries to a much greater number of 


ſubjects. 0 | 
Let us ſay then, that it is not thoſe nations who 


have need of nothing, that muſt loſe by trade; it is 
thoſe who have need of every thing. It is not 
ſuch people as have a ſufficiency within themſelves, 
but thoſe who are moſt in want, that will find an 
advantage in putting a ſtop to all commercial 
intercourſe, 
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0 V . relative to Commerce confidered 


in the Revolutions it has met with in 
the World. 
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CHAP. I. 
Some general Confiderations. + 


HOUGH commerce be ſubje& to great 


Book 
8 _ revolutions, yet it is poſſible that certain 
P · 1. 


phyſical cauſes, as the quality of the ſoil, 

or the climate, may fix its nature for ever. 
We, at preſent, carry on the trade of the Indies, 

merely by means of the ſilver which we ſend thither. 

(*) Pliny, The () Romans carried annually thither about fifty 

= 2 millions of ſeſterces; and this ſilver, as ours is at 
preſent, was exchanged for merchandizes, which were 
brought to the weſt. Every nation, that ever traded 
to the Indies, has conſtantly carried bullion, and - 
brought merchandizes in return. 

It is nature herſelf that produces this effect. The 

Indians have their arts adapted to their manner of 
living. Our luxury cannot be theirs ; nor theirs 
our wants. Their climate neither demands, nor 
permits hardly any thing which comes from ours. 
They go in a great meaſure naked; ſuch clothes as 
they have, the country itſelf furniſhes; and their re- 
ligion, which is deeply rooted, gives them an aver- 
ſion for thoſe things that ſerve for our nouriſhment. 
They want therefore nothing but our bullion, to 


ſerve 
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rye as the medium of value; and for this they give Bo 
s merchandizes in return, with which the frugality * — 
f the people, and the nature of the country, fur- and 3 
iſnes them in great abundance. Thoſe ancient 

b) authors, who have mentioned the Indies, deſcribe (o) See 
hem juſt as we now find them, as to their policy, pM. 
aſtoms, and manners. The Indies have ever been chap. 19. 
he ſame Indies they are at preſent; and in every — 
period of time, thoſe who traded to that country, — 


arried fpecie thither, and brought none in return. 


CHAP. II. 
Of the People of Africa. 


HE greateft part of the people on the coaſt 
of Africa ars ſavages and barbarians. The 
principal reaſon, I believe, of this, is, becauſe the. 
ſmall countries, capable of being inhabited, are ſe- 
parated from each other by large and almoſt un- 
inhabitable tracts of land. They are without in- 
duſtry or arts. They have gold in abundance, 
which they receive immediately from the hand of 
nature. Every civilized ſtate is therefore in a con- 
dition to traffic with them to advantage, by raiſe 
ing their eſteem for things of no value, and ro- 
ceiving a very high price in return. 


That the Wants of the People in the South are 
different from thoſe of the North. 


| Europe, there is a kind of balance between 
the ſouthern and northern nations. The firit 
have every convenience of life, and few of its 
wants: 
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Boot wants: the laſt have many wants, and few con- 
XXl. yeniencies. To one, nature has given much; and 
Chap. 3. demands but little; to the other, ſhe has given 
but little, and demands a great deal. The equi- 
librium is maintained by the lazineſs of the ſouth- | 

ern nations, and by the induſtry and activity which 

the has given to thoſe in the north. The latter 

are obliged to undergo exceſſive labour, without 
which, they would want every thing, and degene- 

rate into barbarians. This has naturalized ſlavery 

to the people of the ſouth : as they can eaſily. diſ- 

penſe with riches, they can more eaſily diſpenſe | 

with liberty. But the people of the north have 

need of liberty, for this can beſt procure them 

the means of ſatisfying all thoſe wants which they 

have received from nature. The people of the 
north, then, are in a forced ſtate, if they are not 
either free or barbarians. Almoſt all the people 

of the ſouth are, in ſome meaſure, in a ſtate of * 
violence, if they are not ſlaves. 


CHAP... i: 
The principal Difference between the Commerce | 
| of the Ancients and the Moderns, | 


HE world has found itſelf, from time to 
time, in different ſituations; by which the 
face of commerce has been altered. The trade of 
Europe is, at preſent, carried on principally from 
the north to the ſouth ; and the difference of cli- 
mate is the cauſe that the ſeveral nations have great 
occaſion for the merchandizes of each other. For 
example, the liquors of the ſouth, which are car- 
ried to the. north, form a commerce little known 
to 


ree | 
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to the ancients. Thus the burthen of veſſels, which 
was formerly computed by meaſures of corn, is at 


preſent determined by tons of liquor. 


The ancient commerce, ſo far as it is known to 
us, was carried on from one port in the Mediter- 
ranean to another ; and was almoſt wholly con- 
fined to the ſouth. Now the people of the ſame 


climate, having nearly the ſame things of their 


own, have not the ſame need of trading amongſt 
themſelves. as with thoſe of a different climate. 
The commerce of Europe was therefore formerly 
leſs extended than at preſent. 

This does not at all contradict what I have ſaid 
of our commerce to the Indies: for here the pro- 
digious difference of climate deſtroys all relation 
between their wants and ours, 


HAF. V. 
Other Differences. 


E OMMERC E is ſometimes deſtroyed by 
conquerors, ſometimes cramped by monarchs; 
it traverſes the earth, flies from the place where it 
is oppreſſed, and ſtays where it has liberty to 
breathe: it reigns at preſent where nothing was 
formerly to be ſeen but deſarts, ſeas, and rocks; 
and where ir once reigned, now there are only 
de ſarts. 

To ſee Colchis in its preſent ſituation, which is 
no more than a vaſt foreſt, where the people are 
every day decreaſing, and only defend their liberty 
to ſell themſelves by piece- meal to the Turks and 
Perſians; one could never imagine, that this coun- 


try had __ in the time of the Romans, been full 
of 
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Boox of cities, where commerce convened all the nations 

Chas x1 of the world. We find no monument of theſe } 
facts in the country icſelf ; there are no traces of 

() Lib. 6. them, except in (*) Pliny and (4) Strabo. 9 

(*) Lib-2: The hiſtory of commerce, is that of the commu- 

nication of people. Their numerous defeats, and 

the flux and reflux of populations and devaſtations, 

here form the moſt extraordinary events. IP 


"LO MAT Wh 
- Of the Commerce of the Ancients. 


n Diodo-FFTHE immenſe treaſures of Semiramis (), which 
* could not be acquired in a day, give us reaſon 
to believe, that the Aſſyrians themſelves had pil- 
laged other rich nations, as other nations after- 

wards pillaged them. 
The effect of commerce is riches, the conſe- 
quence of riches, luxury; and that of luxury, 
the perfection of arts. We find that the arts were 
| carried to great perfection in the time of Semira- 
6% Ibid. mis (7); which is a ſufficient indication, that a 

conſiderable commerce was then eſtabliſhed. 

In the empires of Aſia, there was a great com- 
merce of luxury. The hiſtory of luxury would 
make a fine part of that of commerce, The lux- 
ury of the Perſians was that of the Medes, as the 
luxury of the Medes was that of the Aſſyrians. 

Great revolutions have happened in Aſia. The 

north-eaſt parts of Perſia, viz. Hyrcania, Mar- 

(*) Pliny, giana, Bactria, &c. were formerly full of flouriſh- 
= * z ing cities (), which are now no more; and the 
Strabo, north of this (b) empire, that is, the iſthmus which 
— 3 ſeparates the Caſpi * and the Euxine ſeas, was 
lib. 11. | covered 
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covered with cities and nations, which are now de- 


ſtroyed. 


Eratoſthenes () and Ariſtobulus learnt from Pa- * 2 "i 
troclus *, that the merchandizes of India paſſed by lib. 11. | 
the Oxus into the fea of Pontus. Marcus Varro + 


tells us, that, the time when Pompey commanded 
againſt Mithridates, they were informed, that 
people went in ſeven days from India to the coun- 
try of the BaQtrians, and to the river Icarus, which 
falls into the Oxus; that, by this method, they 
were able to bring the merchandizes of India 
acroſs. the Caſpian ſea, and to enter the mouth of 
Cyrus 3 from whence it was only five days paſſage 
to the Phaſis, a river that diſcharpes itſelf into the 
Euxine ſea, There is no doubt — it was by the 
nations inhabiting theſe ſeveral countries, that the 
great empires of the Aſſyrians, Medes, and Per- 
ſians, had a communication with the moſt diſtant 
parts of the eaſt and weſt. ; 

An entire ſtop is now put to this communication. 
All theſe countries have been laid waſte by the 4 
Tartars, and are till infeſted- by this deſtruRive 


nation. The Oxus no longer runs into the Caſ- 


pian ſea; the Tartars, for ſame private || reaſons, 


* The authority of Patroclus is of great weight, as appears 
fram a paſſage in Strabo, lib. 2. 


+ Pliny, lib. 6. cap. 17. See alſo Strabo, lib. 11. upon the. 


paſſage by which the merchandizes were conveyed from the 
hafis to the Cyrus. R 


t There muſt have been very great changes in that country 


ſince the time of Ptolemy, who gives us an account of fo many 
rivers, that empty themſelves into the eaſt fide of the Caſpian 
ſea. In the Czar's chart we find only the river of Afrabar ; 
in that of M. Bathalſi there is none at all. 
[| See Jenkinſon's account of this, in the Collection of Voyages 
10 the North, Vol. IV. 
have 
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Boot have changed its courſe, and it now loſes itſelf in 
b ſands. 
Chap. 6. che barren ſan 
The Jaxartes, which was formerly a barrier be- 
tween the polite and barbarous nations, has had its 
courſe turned “ in the ſame manner by the Tar- 
tars, and it no longer empties itſelf into the ſea. 
(5) Clau- Seleucus-Nicator formed (*) the project of joining 
= the Euxine to the Caſpian ſea. This project, which 
Hb. 6. would have greatly facilitated the commerce of thoſe 
cap. 11. days, vaniſhed at his + death. We are not certain 
it could have been executed in the iſthmus which 
ſeparates the two ſeas. This country is at preſent 
very little known; it is depopulated, and full of 
foreſts ; however, water is not wanting, for an infi- | 
nite number of rivers roll into it from Mount Cau- 
caſus : but as this mountain forms the north of the 
d See iſthmus, and extends like two arms () towards the 
_ ſouth, it would have been a grand obſtacle to ſuch 
an enterpriſe, eſpecially in thoſe times, when they 
had not the art of making ſluices. 

It may be imagined, that Seleucus would have 
Joined the two ſeas in the very place where Peter I.. 
has ſince joined them ; that is, in that neck of land 
where the Tanais approaches the Volga : but the 
north of the Caſpian ſea was not then diſcovered. 

While the empires of Aſia enjoyed the commerce 
of luxury, the Tyrians had the commerce of ceco- 
nomy, which they extended throughout the world. 
Bochard has employed the firſt book of his Canaan, 
in enumerating the colonies which they ſent into 
all the countries bordering upon the ſea: they 


I am apt to think, that from thence the lake Aral was 
formed. 
* He was ſlain by Piolemy-Ceraunus. 


paſſed 
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In thoſe times, their pilots were obliged to follow 
the coaſts, which were, if I may ſo expreſs myſelf, 
their compaſs. Voyages were long, and painful, 
The laborious voyage of Ulyſſes has been the fruit- 
ful ſubject of the fineſt poem in the world, next 
to that which alone has the preference. 

The' little knowledge which the greateſt part of 
the world had of thoſe who were far diſtant from 
them, favoured the nations engaged in the œcono- 
mical commerce. They managed trade with as 
much obſcurity as they pleaſed : they had all the 


advantages which the moſt intelligent nations could 


take over the moſt ignorant. 

The Egyptians, a people who by their religion 
and their manners were averſe to all communication 
with ſtrangers, had ſcarcely at that time any fo- 
reign trade. They enjoyed a fruitful foil, and 
great. plenty. Their country was the Japan of 
thoſe times; it poſſeſſed every thing within itſelf. 

So little jealous -were theſe people of commerce, 
that they left that 6f the Red ſea to all the petty 
nations that had any harbours in it. Here they ſuf- 
fered the Idumeans, the Syrians, and the Jews, to 


have fleets. Solomon (n) employed in this navi- (o) Kings, 
lib. 1. 


Joſephus (%) ſays, that his nation being _—— 


employed in agriculture, knew little of navigation: lid. 2. 
the Jews therefore traded only occaſionally in the 
Red ſea. They took from the Idumeans Eloth and 2 
Eziongeber, from whom they received this com- 


gation the Tyrians, who knew thoſe ſeas. 


They ſounded Tarteſſus, and made a ſettlement at Cadiz. 


merce ; 


the Pillars of Hercules, and made eſtabliſh B LT : x 
ments “ on the coaſt of the ocean, Chap, — 


| 
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| Boorx mercez they loſt theſe two cities, and with them | 
RE loſt this commerce. | 
It was not fo with the Phoeniciens : theirs was 
not a commerce of luxury; nor was their trade 
owing to conqueſt : their frugality, their abilities, 
their induſtry, their perils, and the hardſhips they ; 
ſuffered, rendered them neceflary to all the nations 
of the world. 
Before Alexander, the people bordering on the 
Red ſea traded only in this ſea, and in that of 
Africa. The aſtoniſhment which filled the globe 
at the diſcovery of the Indian ſea, under that con- 
queror, is of this a ſufficient proof. I have ob- 
05 * ſerved (), that bullion was always carried to the 
— 4 this Indies, and never any brought from thence; now 
the Jewiſh fleets, which brought gold and ſilver 
by the way of the Red ſea, returned from 4 
and not from the Indies *. 
Beſides, this navigation was made on the abs 
coaſt of Africa; for the ſtate of navigation at that 
time is a convincing proof, that ny did not fail to 
a very diſtant ſhore. 
I am not ignorant, that the feats of Solomon 
and Jehoſaphat returned only every three years; 
but I do not ſee that the time taken up in the voy- 
age is any proof of the greatneſs of the diſtance, 
Pliny and Strabo inform us, that the junks of 
India and the Red ſea were twenty days in perform- 
ing a voyage, which a Greek or Roman veſſel would 


(")SeePli- accompliſh in (?) ſeven. In this proportion, a voy- 
ny, lib. 6. age of one year, made by the fleets of Greece or 


cap. 22. 
— 1 * The proportion betwixt gold and filver, as ſettled in Europe, 
ay may ſometimes render it profitable to take gold inſtead of {il- 
2 ver into the Eaſt - Indies; but the advantage 1s very rrifliag. 
2 ' Rome, 
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Rome; would take very near three, when perform-' Book 
ed by thoſe of Solomon. « R 
Two ſhips of unequal ſwiftneſs do not perform 18 
their voyage in a time proportionate to their ſwift- 
neſs; Slowneſs is frequently the cauſe of much 
greater ſlowneſs. When it becomes neceſſury to 
follow the coaſts, and to be inceſſantly in a different 
poſition, / when they muſt wait for a fair wind to 
get out of a gulph, and for another to proceed; a 
good ſailor takes the advantage of every favourable 
moment, while the other ſtill continues in a diffi- 
cult ſituation, _ waits _ _ for another 


_— 
— > — 7 4 — 
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Vol. II. D nearly 


cha 

T his ent of the Indian veſſels, which in an | 

DW equal rime could make bur the third of the way of | 

er WM thoſe of the Greeks and Romans, may be explained : 

m, i by what we every day ſee in our modern navigation, | 

The Indian veſſels, which were built-with a kind of 

rn | ſea-ruſhes, drew leſs water than thoſe of Greece and. | 

lat Rome, which were of wood, and joined with iron, ; 

to We may compare theſe Indian veſſels to thoſe at | 

preſent made uſe of in ports of little depth of water, | 

on Such ate thoſe of Venice, and even of all “ Italy 
33 in general, of the Baltic, and of the province of | | 

59- WM + Holland. Their ſhips, which ought to be able to i 

go in and out of port, are built round and broad at 

of the bottom; while thoſe of other nations, who have ; 

n- good harbours, are formed to fink deep into the 4 

1d water. This mechaniſm renders theſe laſt- men- 

y- WM tioned veſſels able to ſail much nearer to the wind; | 
or while the firſt can hardly fail, except the wind be 
pe, They are moſtly ſhallow ; but Sicily has excellent ports. 1 
fil- + I fay the province of Holland ; for the ports of Zealand | 
are deep enoug i 
: | 
1 


: 
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1 "Fl nearly in the poop. A ſhip char Gaks; deep inta che 


1 
Chap. 6 


water, fails towards the ſame ſide with almoſt every 


* wind: this proceeds from the reſiſtance which the 


veſſel, whilſt driven by the wind, meets with from 


the water, from which it receives a ſtrong ſupport 3 
and from the length of the veſſel which preſents its 
ſide to the wind, while from the form of the helm 


the prow is turned to the point propoſed; ſo that ſhe 


can fail very near to the wind, or, in other words, 
very near the point, from whence the wind blows. 
But when the hull is round and broad at the bottom, 
and conſequently draws little water, it no longer 
finds this ſteady ſupport ; the wind drives the veſſel, 


which is incapable of reſiſtance, and can run then 


but with a ſmall variation from the point oppoſite to 
the wind. From whence it follows, that broad-bot- 
tomed veſſels are longer in performing voyages. 

1. They loſe much time in waiting for the wind, 
eſpecially if they are obliged frequently to change 


their courſe. 2. They ſail much ſlower, becauſe, 


not having a proper ſupport from a depth of water, 
they cannot carry ſo much ſail. If this be the caſe 


at a time when the arts are every where known, at a 


time when art corrects the defects of nature, and 
even of art itſelf; if at this time, I ſay, we find 
this difference, how great muſt that have been, in 


the navigation of the ancients? 


I cannot yet leave this ſubject, The Indian 
veſſels were ſmall, and thoſe of the Greeks and Ro- 
mans, if we except their machines built for oſten- 


tation, much leſs than ours. Now, the ſmaller 


the veſſel, the greater danger it encounters from 
foul weather. A tempeſt that would ſwallow up 
a ſmall veſſel, would only make à large one roll. 

3 | | The 


4, 
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bigneſs, the more its ſurface is relatively ſmall. 
From whence it follows, that in a ſmall ſhip, 
there is a- leſs proportion, that is, a greater dif- 
ference, as to the ſurface of the veſſel, and the 
weight or lading ſhe can carry, than in a large 
one. We know that it is a pretty general practice, 
to make the weight of the lading equal to that 
of half the water the veſſel is able to contain. 


Suppoſe à veſſel will contain eight hundred tons, 
her lading then muſt be four hundred; and that 


of a veſſel, which would hold but four hundred 
tons of water, would be two hundred tons, Thus 
the largeneſs of the firſt ſhip will be to the weight 
ſhe carries, as 8 to 4; and that of the ſecond as 


4 to 2. Let us ſuppoſe then, that the ſurface of 


the greater is to the ſurface of the ſmaller, as 
8 to 6: the ſurface * of this will be to her weight 


2s 6 to 2, while the ſurface of the former will be 


to her weight only, as 8 to 4. Therefore as the 
winds and waves act only upon the ſurface, the 
large veſſel will, by her weight, reſiſt their im 
tuoſity much more than the ſmall. | 


CHAP. VII. 
O the Commerce of the Greeks. 


THE ad Greeks were all. pirates. Minos, 
who enjoyed the empire of the ſea, was only 
more ſucceſsful, perhaps, than others in piracy ; 


for his maritime dominion extended no farther 


0 That is, to compare magnitudes of the ſame kind, the ac- 

tion or preſſure of the fluid upon the ſhip, will be to the re» 

hſtance of the ſame ſhip, as &c. | 
D. 2 than 
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The more one body is ſurpaſſed by another in B 00 K 


XI. 


Chap. 6. 
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Book than round his own iſle. But when the Greeks 


XXI. 


Chap. 7. 


(4) The 
king of 
Perſia. 


became a great people, the Athenians obtained the 
real dominion of the ſea; becauſe this trading and 
victorious nation gave laws to the moſt potent 
monarch (*) of that time; and humbled the ma- 
ritime powers of Syria, of the iſle of Cyprus, 
and Phœnicia. 

But this Athenian lordſhip of the 82 deſerves 
to be more particularly mentioned. Athens, ſays 


0) On the <6 Xenophon (0), rules the ſea; but as the country 


Athenian cc 


republic. 


"of Attica is joined to the continent, it is ravaged by 
e enemies, while the Athenians are engaged in diftant 
« expeditions. Their leaders ſuffer their lands to be 

« Jeftroyed; and ſecure their wealth, by ſending it 
« to ſome iſland. The populace, who are not poſſeſſed 


. © of lands, have no uneaſineſs. But if the Athenians 


« inhabited an iſland, and, beſide this, enjoyed the em- 
t pire of the ſea, they would, ſo long as they were 
„ poſſeſſed of theſe advantages, be able to annoy others, 
„ and at the ſame time to be out of all danger of being 
© annoyed.” One would imagine, that Xenophon 
was ſpeaking of England. 

The Athenians, a people whoſe heads were fill- 
ed with ambitious projects; the Athenians, who 
augmented their jealouſy, inſtead of increaſing their 
influence; who were more attentive to extend 


their maritime empire than to enjoy it z whoſe 
political government was ſuch, that the common 


people diſtributed the public revenues amongft 
themſelves, while the rich were in a ſtate of oppreſ- 
ſion; the Athenians, I ſay, did not carry on ſo ex- 
tenſive a commerce as might be expected from the 
produce of their mines, from the multitude of their 
ſlaves, from the number of their ſeamen, from their 

influence 
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influence over the cities of Greece, and, above all, Bo O K 


from the excellent inſtitutions of Solon. Their 
trade was almoſt wholly confined to Greece, and 
to the Euxine ſea; from whence they drew their 
ſubſiſtence. | 

Corinth was admirably ſituated ; it e 
two ſeas, and opened and ſhut the Peloponne- 
ſus: it was the key of Greece, and a city of the 
greateſt importance, at a time when the people 
of Greece were a world, and the cities of Greece, 
nations. Its trade was more - extenſive” than that 
of Athens, having' a port to receive the mer- 
chandizes of Aſia; and another thoſe of Italy: for 
the great difficulties which attended the doubling 
cape Malea, where the () meeting of oppoſite 0 See 
winds cauſes ſhipwrecks, induced every one to gos — 2 
to Corinth, and they could even convey their 
veſſels over land from one ſea to the other. Never 
was there a city, in which the works of art were 


Chap. 7. ö 


carried to ſo high a degree of perfection. But 


here religion finiſhed the corruption, which their 


opulence began. They erected a temple to Ve- 
nus, in which more than a thouſand courteſans 


were conſecrated to that deity ; from this ſeminary 


came the greateſt part of thoſe celebrated beauties, 
whoſe hiſtory Athenæus has preſumed to commit 
to writing. | 

It ſeems, that in Homer's time the opulence 


of Greece centered in Rhodes, Corinth, and 


Orchomenus: Jupiter, he ſays (), loved the (i) Iliad, 
* Rhodians, and made them @ very wealthy na- lid. 2. 
tion. On Corinth (“%) he beſtows the epithet (*) Ibid. 


of rich. In like manner, when he ſpeaks of 
cities that have plenty of gold, he mentions Or- 


95 chomenus, 
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B o 0 x chomenus,. to which he joins Thebes in "REY 
—_— Rhodes and Corinth preſerved their power; but 
Orchomenus loſt hers. The ſituation of Orcho- © 
menus in the neighbourhood of the Helleſpontz; - ' 
the Propontis, and the Euxine ſea, makes us na- | 
turally imagine, that ſhe was indebted for her 
opulence to a trade along that maritime coaſt; 
which had given riſe to the table of the golden 
fleece: and, indeed, the name of Mimcios has 
been given to Orchomenus (), as well as to the 
)$trabo, Argonauts. But theſe ſeas becoming afterwards 
ib. 9- more frequented, the Greeks planted along the 
PI't coaſts a greater number of colonies, which traded 
with the barbarous nations, and at the ſame time 
preſerved an intercourſe with their mother country: 
in conſequence of this, Orchomenus began to 
decline, till at length it was loſt in the crowd of 
the other cities of Greece. 
Before Homer's time, the Greeks had ſcarce 
any trade but among themſelyes, and with a few f 
barbarous nations ; in proportion however as they 
formed new colonies, they extended their domi- 
nion. Greece was a large peninſula, the capes of 
which ſeemed to have kept off the ſeas, while its | 
gulfs opened on all ſides to receive them. If we 
caſt an eye on Greece, we ſhall find, in a pretty 
compact country, a conſiderable extent of ſea» 
coaſt, Her innumerable colonies formed an im- 
menſ? circle round her; and there ſhe beheld, in 5 
ſome meaſure, the whole civilized world. Did N 1 
ſhe penetrate into Sicily and Italy? ſhe formed | 
new nations. Did ſhe navigate towards the ſea 
of Pontus, the coaſt of Aſia Minor, or that of 
Africa? ſhe acted in the ſame manner. Her ci- 
| ties || 
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happened to have new people in their neighbour- 
hood. And what was extremely beautiful, ſhe was 
ſurrounded, on every fide, with a prodigious num- 
ber of iſlands, drawn, as it were, in a line of cir- 
cumvallation. 

What a ſource of proſperity muſt Greece have 
found in thoſe games, with which ſhe entertained, 
in ſome meaſure, the whole globe; in thoſe tem- 
ples, to which all the kings of the earth ſent” their 
offerings ; in thoſe feſtivals, at which ſuch a con- 
courſe of people uſed to afſemble from all parts ; 
in thoſe oracles, to which the attention of all man- 
- kind was directed; and, in ſhort, in that exqui- 
ſite taſte for the polite arts, which ſhe carried to 
ſuch a height, that to expect ever to ſurpaſs her, 
would be only betraying our ignorance. © 


CHAP. vil. 
Of Alexander. His conqueſt. 


1228 great events happened in the reign of 
Alexander, which entirely changed the face 


of commerce; the taking of Tyre, the conqueſt 
of Egypt, that likewiſe of the Indies, and the 
diſcovery of the ſea which lies ſouth of that 


country. 


The empire of Perſia extended to the Indus (0). (Strabo, 


_ 
ties increaſed in proſperity, in proportion as they Book 
Chap. 7. 


Darius, long before Alexander, had ſent (“) ſome lib. 15. 


veſſels, which ſailed down this river, and paſſed 


( Hero- 
cus in 


even into the Red ſea, How then were the Melpo- 
Greeks the firſt who traded to the Indies by the mene. 


South? Had. not the Perſians done this before? 
Did they make no advantage of leas which were 
„ ſo 
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Boo x fo near them; of the very ſeas that waſhed their 
a coaſts ? Alexander, it is true, conquered the. In- 

ap. 8. 
dies; but was it neceſſary for him to conquer a 


country, in order to trade with it? This is what I 
ſhall now examine. 


(*) Strabo, Ariana (), which 3 from the Perſian, 


lib. 15. Gulf as far as the Indus, and from the Sauth ſea 
to” the mountains of Paropamiſus, depended in- 
deed in ſome meaſure on the empire of Perſia: 
but in the ſouthern part it was barren, ſcorched, 

(*)Strabo, rude, and uncultivated. Tradition (*) relates, that 

lib. 15. the armies of Semiramis and Cyrus periſhed in , * 


theſe deſarts; and Alexander, who cauſed his 


fleet to follow him, could not avoid loſing in this 
place a great part of his army. The Perſians left 
(*) Pliny, the whole coaſt to the Ichthyophagi (), the Oritz, 
2 6. and other barbarous nations. Beſides, the Perſians 
"1 y were no“ great ſailors, and their very religion 
lib. 15. debarred them from entertaining any ſuch notion 
as that of a maritime commerce. The voyage 
undertaken by Darius's direction upon the Indus, 
and the. Indian ſea, proceeded rather from the 
capriciouſneſs of a prince vainly ambitious of 
ſhewing his power, than from any ſettled regular 
project. It was attended with no conſequence, 
either to the advantage of commerce, or of navi- 
gation. They emerged from their ignorance, only 

to plunge into it again. 
(0 Stabo, Beſides, jt was a recejved opinion (®) before the 
lib, 15, expedition of Alexander, that the ſouthern parts of 


+ They failed not upon the rivers, leſt they ſhould defile the 
elements, Hyde Religion of the Perfrans, Even to this day they 
have no maritime commerce, . Thoſe ho fare & to the ſea, are 
treated by them as atheults, | 

India 


It 
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2 tradition that () Semiramis had brought back 
n 
Nceven. 


Aleraader entered by che north. ; His deſign 


a part of the ſouth full of great nations, cities 
and rivers, he axremperd to conquer it, and ſuc- 
ceeded. 

He chen formed the deſign of uniting the Indies 
to the weſtern nations by a maritime commerce, as 
he had already united them by the colonies he * 
eſtabliſhed by land. 


| then fell down that river, entered the Indus, and 
BH failed even to its mouth. He left his army and 
| his fleet at Patala, went himſelf with a few veſſels 


to view the ſea, and marked the places where 
be would have ports to be opened, and arſenals 
e erected, Upon his return from Patala he ſeparated 

the fleet, and took the route by land, for the 
mutual ſupport of fleet and army. The fleet fol- 
| lowed the coaſt from the Indus along the banks 


of the country of the Oritæ, of the Ichthyophagi, 


of Carmania and Perſia, He cauſed wells to be 
dug, built cities, and would not ſuffer the Ichthyo- 


phagi to live on Wy being * of having 


70 Herodotus (in Mel bene ſays, that Darius conquered the 


this was only an ideal conqueſt. 

* This cannot be underſtood of all the Ichthyophagi 
inhabited a coaſt of ten thouſand furlongs in extent, —_— 
it poſſible for Alexander to have maintained them? How could 
he command their ſubmiſſion? This can be underſtood only of 
ſome particular tribes. Nearchus, in his book, Rerum Indi- 


carum, 


was to march towards the eaſt: but having found 


He ordered a feet to be built on the Hydaſpes, | 


5 Indies ; this muſt be underſtood only to mean Ariana ; and even 


: 41 
India were uninhabitable *: This proceeded from Boog 
* 8. 


*) Strabo, 


15. 
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Boer the borders of the ſea inhabited by civilized na- 
— tions. Nearchus and Oneſecritus wrote à jour- 
_ nal of this voyage, which was performed in ten 
months. They arrived at Suſa, where they found 
Alexander, who gave an entertainment to his 
whole army, e 
, This prince had founded Alexandria," with a 
view of ſecuring his conqueſt of Egypt; this was 
a key to open it, in the very place where the kings 
his predeceſſors had a key to ſhut it; and he 
had not the leaſt thought of a commerce, of which 
the diſcovery of the Indian ſea could alone give 
him the idea. | 
It even ſeems, that after this diſcovery, he had 
no new deſign, in regard to Alexandria. He 
had, indeed, a general ſcheme of opening a trade 
between the Eaſt-Indies, and the weſtern parts of 
his empire: but as for the. project of conducting 
this commerce through Egypt, his knowledge was 
too imperfe& to be able to form any ſuch deſign. 
It is true, he had ſeen the Indus, he had ſeen the 
Nile, but he knew nothing of the Arabian ſeas 
between the two rivers. Scarce was he returned 
from India; when he 'fitted out new fleets, and na- 
() Arrian, Vigated on the Euleus (*), the Tigris, the Eu- 
e expe- phrates, and the ocean; he removed the ca- 
dit. AY" taradts, with which the Perſians had encumbered 
lib. 7. 


carum, ſays, that at the extremity of this coaſt, on the ſide of 
Perſia, he had found ſome people, who were leſs Ichthyophagi 
than the others. I ſhould think that Alexander's prohibition re- 
lated to theſe people, or to ſome other tribe, fill more border- 
ing on Perſia. | 
Alexandria was founded on a flat ſhore, called Rhacotis, 
where, in ancient times, the kings had kept a garriſon, to pre- 
vent all ſtrangers, and more particularly the — from en- 
tering the country, Pliny, lib. 6. cap. 10. Strabo, lib, 18. 
| thoſe 
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thoſe rivers ; and he diſcovered that the Perſian 
gulf was a branch of the main ſea. But as he 
went to view this ſea(®), in the ſame manner as 
he had done in regard to that of India; as he 
cauſed a port to be opened for a thouſand ſhips, 
and arſenals to be erected at Babylon; as he ſent 
five hundred talents into Phœnicia and Syria, to 
draw mariners into this ſervice, whom he intended 
to diſtribute in the colonies along the coaſt; in 


43 
Book 


XXI. 
Chap. 8; 
= 

e ex 
Alexand. 
lib. 7. 


fine, as he cauſed immenſe works to be erected on 


the Euphrates, and the other rivers of Aſſyria, 
there could be no doubt but he deſigned to carry 
on the commerce of India by the way of Ba- 
bylon and the Perſic gulf. 

There are ſome who pretend that Alexander 


wanted to ſubdue Arabia (*), and had formed a (o) Strabo, 


deſign to make it the ſeat of his empire: but 


lib. 6. to- 
wards the 


how could he have pitched upon -a place, with end. 


which he was entirely unacquainted ®. Beſides, 
of all countries this would have been the moſt in- 
convenient to him; for it would have ſeparated 
him from the reſt of his empire. The Caliphs, 
who made diſtant conqueſts, ſoon withdrew from 
Arabia, to reſide elſewhere, £ 


CHAP..1E 
Of the Commerce -of the Grecian Kings after the 
* Death of Alexander. 
T the time when Alexander made the con- 
queſt of Egypt, they had but a very imper- 


* Seeing Babylon overflowed, he looked upon the neigh- 
_ country of Arabia as an iſland, Ariſtob. in Strabd, 
2: 10. 


fect 
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Ber fect idea of the Red ſea, and none at all of the 
| _ ocean, which joining to this ſea, on one ſide, 
| waſhes the coaſt of Africa, and, on the other, that 
of Arabia: nay, they thought it impoſſible to fail 
round the peninſula of Arabia, They who at- 
tempted it on each ſide, had relinquiſhed their de- 
* See the ſign. *©*© How is it poſſible, ſaid they (), to na- 
_ u.“ vigate to the ſouthern coaſt of Arabia, when 
cum. Cambyſes's army, which traverſed it on the 
north ſide, almoſt entirely periſhed ; and the 
& forces which Ptolemy, the ſon of Lagus, ſent to 
the aſſiſtance of Seleucus Nicator at Babylon, 
* underwent incredible hardſhips, and, upon ac- 
&* count of the heats, could march only in ew. 
„* night?“ 
The Perſians were entire ſtrangers to navigation. 
When they had ſubdued Egypt, they introduced 
the ſame ſpirit into that country as prevailed. in 
Perſia: hence fo great was the ſupineneſs of the 
Perſians, in this reſpect, that the Grecian kings 
found them quite ſtrangers, not only to the com- 
merce of the Tyrians, the Idumeans, and the Jews, 
on the ocean, but even to the navigation of the 
Red ſea. I am apt to think, that the deſtruction 
of the firſt Tyre by Nebuchadnezzar, together 
with the ſubverſion of ſeveral petty nations and 

towns bordering on the Red ſea, had obliterated 
all their former knowledge of commerce. | 
Egypt, at the time of the Perſran monarchy, did 
(+)Strabo, not front the Red ſea; it (*) contained only that 
lib. 16. Jong narrow neck of land which the Nile covers 
with its inundations, and is encloſed on both ſides 
by a chain of mountains. They were, therefore, 


under the neceſſity of making a ſecopd diſcovery 
of 
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of the ocean and the Red ſea; and this diſcovery Book 

engaged the curioſity of the Greeian monarchs, - | 

They aſcended the Nile, and hunted after dle. 

phants in the countries ſituated between that river 

and the ſea; by this progreſſion they traced the 

ſea-coaſt ; and as the diſcoveries were made by the 

Greeks, the names are all Grecian,” and the tem- 

ples are conſecrated to ) Greek divinities. © ) Strabo, 
The Greeks. ſettled in Egypt were able to com- lib. 16. 

mand a moſt extenſive commerce; they were maſ- 

ters of all the harbours on the Red ſea; Tyre, 


the rival of every trading nation, was no more; 


they were not conſtrained by the ancient * ſuper- 
ſtitions of the country; in ſhort, Egypt was be- 
come the center of the world. 

The kings of Syria left the commerce of the 


ſouth to thoſe of Egypt, and attached themſelves 


only to the northern trade, which was carried on 
by means of the Oxus and the Caſpian ſea. (=) Plioy, 
They then imagined, that this ſea was part of lib. 2. 
the (®) northern ocean; and Alexander, ſome time aug: WP 6. 
before his death, had fitted out a fleet (), in or- cap. g. 
der to diſcover whether it communicated with the — — 
ocean by the Euxine fea, or on ſome other eaſtern bo, lib. 5 
ſea towards India. After him, Seleucus and An- Arrian. de 
tiochus applied themſelves to make diſcoveries in — 
it, with a particular attention; and with this view lib. z. 
they ſcoured it with their fleets (). That part P. Pi 
which Seleucus ſurveyed, was called the Seleuci- p. 10g. 
dian ſea; that which Antiochus diſcovered, re- (*)Arrian, 
ceived the name of the ſea of Antiochus. Atten- 57 Hier. 
tive to'the projets they might have formed on andri, 
that ſide, they neglected the ſeas on the South I dire 
; * Theſe gave them an averſion to ſtrangers. lib. 2. * 
| whether cap. 64. 


* * * 
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Boor whether it was that the Ptolemies, by means of their 
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Chap. 9. 


The ſea towards the north was ſhallow e, and 


fleets on the Red ſea, were already become the 
maſters of it; or that they had diſcovered an in- 
vincible averſion in the Perſians againſt engaging | 
in maritime affairs. The ſouthern coaſts of Perſia | 
ſupplied them with no ſeamen ; there had been 


none in thoſe Parts, except towards. the latter end | 


of Alexander's. reign. But the Egyptian kings, 
being maſters of the iſle of Cyprus, of Phœnicia, 
and of a great number of towns on the coaſt of 
Aſia Minor, were poſſeſſed of all forts of con- 
veniencies for undertaking maritime . expeditions. 
They had no-occaſion to force, they had oaly to 


| follow the genius and bent of their ſubjects. 


I am ſurprized, I confeſs, at the obſtinacy with 
which the ancients believed, chat.the Caſpian ſea was 
a part of the ocean. The expeditions of Alex- 
ander, of the kings of Syria, of the Parthians and 
the Romans, could not make them change their 
ſentiments ; notwithſtanding theſe nations deſcribed 
the Caſpian ſea with a wonderful exactneſs: but 
men are generally tenacious of their etrors. When 


only the ſouth of this ſea was known, it was at 


firſt taken for the ocean; in proportion as they 
advanced along the banks of the northern coaſt, 
inſtead of imagining it à great lake, they till 
believed it to be-the ocean, that here made a ſort 
of a bay: ſurveying the coaſt, their diſcoveries 


never went eaſtward beyond the Jaxartes, nor 


weſtward further than the extremity of Albania. 


of courſe very unfit for navigation. Hence it was 
that they always looked upon this as the ocean. 
* See the Czar's chart, 
| | The 
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The land army of Alexander had been on the Beo 
caſt only as far as the Hypanis, which is the laſt of XXI. 
thoſe rivers that fall into the Indus: thus the firſt 
trade which the Greeks carried on to the Indies was 
confined to a very ſmall part of the country. Se- 

leucus Nicator penetrated as far as the Ganges (e), O) Pliny, 
and thereby diſcovered the ſea into which: this river lid. 6. 
falls, that is to ſay, the bay of Bengal. The mo- 7 
derns diſcover countries by voyages at ſea; the an- 

cients diſcovered ſeas by conqueſts at land. 

Strabo (], notwithſtanding the teſtimony of (Lib. if. 
Apollodorus, ſeems to doubt whether the Grecian 

) kings of Bactria proceeded farther than Seleucus () Apol- 
and Alexander. Were it even true that they 
no further .to the eaſt than Seleucus, 15 

went farther towards the ſouth: they di '® Strabo, 
Siger, and the ports on the coaſt of Malabar, 2. 
which-gave riſe to the navigation I am going to 
mention. s fit | mii. 

Pliny (“) informs us, that the navigation of the (*) Lib. 6. 
Indies was ſucceſſively carried on by three different *. 73: 
ways, At firſt they failed from the cape of Siagre 
to the iſland of Patalena, which is at the mouth 


went lonius A- 
drumati- 


of the Indus. This we find was the courſe that 


Alexander's fleet ſteered to the Indies. They took 
afterwards () a ſharter and more certain courſe, by () Pliny, 
failing from the ſame cape or promontory to Siger : lib 6. 

this can be no other but the kingdom of Siger, ©? 
mentioned by Strabo (0), and diſcovered by the (0 Lib. 11. 
Grecian kings of Bactria. Pliny, by ſaying that — 
this way was ſhorter than the other, can mean W 


only that the voyage was made in leſs time: for 
* The Macedonians of Bactria, India, and Ariana, having 


| ſeparated themſelves from Syria, formed a great ſtate. 
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Boo a8 Siger was diſcovered by the kings of Bactria, 
3 it muſt have been farther than the Indus: by this 
— paſſage they muſt therefore have avoided the wind- 
ing of certain coaſts, and taken advantage of par- 

ticular winds. The merchants at laſt took a third 

way; they ſailed to Canes, or Ocelis, ports ſitu- 

ated at the entrance of the Red ſea; from whence, 

by a weſt wind, they arrived at Muziris, the firſt 

ſtaple town of the Indies, and from thence to the 

other ports, Here we ſee, that inſtead of ſailing 

to the mouth of the Red ſea as far as Siagre, by 
coaſting Arabia-Felix to the north-eaſt, they ſtees- 

ed directly from weſt to eaſt, from one ſide to the 
other, by means of the monſoons, whoſe regular 

courſe they diſcovered by ſailing in theſe latitudes. 

The ancients never loſt ſight of the coaſts, but 

when they took advantage of theſe * and the trade- 

winds, which were to them a kind of compaſs. 

(*) Lib. 6, Pliny (*) ſays, that they ſer fail for the Indies in 
cap. 23. the middle of ſummer, and returned towards the 
end of December, or in the beginning of January. 

This is entirely conformable to our naval journals. 

In that part of the Indian ſea which is between the 
peninſula of Africa, and that on this ſide the 
Ganges, there are two monſoons; the firſt, during 

which the winds blow from weſt to eaſt, begins in 

the month of Auguſt or September; and the ſe- 

cond, during which the wind is in the eaſt, begins 

in January. Thus we ſet fail from Africa for 

_ Malabar, at the ſeaſon of the year that Ptolemy's 


The monſoons blow part of the year from one quarter, and 
part from another ; the trade-winds blow the whole year round 
fom the ſame quarter. | 


fleet 
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fleet uſed to. put to ſea from thence ; and we re- Bo 
turn too at the ſame time as they. __. 


from Patala to Suſa, It ſer out in the month of 
July, that is, at a ſeaſon when no ſhip dare now 
put to fea to return from the Indies. Between 
theſe two monſoons there is an interval of time, 
during which the winds vary ; when a north wind 
meeting with the common winds, raiſes, eſpecially 
near the coaſts, the moſt terrible tempeſts. Theſe 
continue during the months of June, July, and 
Auguſt; Alexander's fleet, therefore, ſetting fail 
from Patala in the month of July, muſt have 
been expoſed ro many ſtorms, and the voyage myſt 
have been long, becauſe they ſailed againſt the 
monſoon, | 1 
Pliny ſays, that they ſet out for the Indies at the 
end of ſummer ; thus they ſpent the time prope 
for taking advantage of the monſoon, in their 
paſſage from Alexandria to the Red ſea, 

Obſerve here, I pray, how navigation has by 
little and little arrived at perfection. Darivus's 


fleet was two years and a half (”) in falling down () Heres 


the Indus, and going to the Red ſea. Afterwards 


the fleet of Alexander (*), deſcending the Indus, — ä 
wed at Suſa in ten months, having ſailed three 60 8 
months on the Indus, and ſeven on the Indian lea! cap. 23. 


at laſt, the paſſage from the coaſt of Malabar to 


the Red ſea was made in forty days (*). (*) Ibid, 
Strabo (*), who accounts for their ignorance of (Lib. 1g. 


the countries between the Hypanis and the Ganges, 
ſays, there were very few of thoſe who ſailed from 
Egypt to the Indies, that ever proceeded fo far 
as the Ganges. Their fleets, in fact, never went 

Vor. II. E thither: 


Alexander's fleet was ſeven months in failing 
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Bo. 855 thither : they ſailed with the weſtern monſoons 
cn from the mouth of the Red Tea to the cbt of | al 
labar. They caſt anchor in the portsalong 
coaſt, and neyer attempted to Bet round the 8 
ſula on this fide the Ganges by cipe Cotnotin and 
the coaſt of Coromandel. e 27 of _ 
tion laid down by the kings of an 
| the Romans Mrs to ſet out” 0 le fame 
(e) Pliny, year agt wy 
lib. 6. Thus it*is demonſtrable, * the co ene rck of 
the Greeks and Romans to the Indies was, much 
leſs extenſive than ours. We know immenſe couh- 
tries, which to them were entirely unknown; ; "wi 
traffic with all the Indian nations; we even manage 
their trade, and in our bottom, carry on their 
commerce.. 
Baut this commerce of the ancients was: ckrtied 
on with far greater facility than ours. And if the 
moderns were to trade only to the coaſt of Gizarat 
and Malabar, and, without ſeeking for the fouth- 
ern iſles, were- ſatisfied with what theſe iſlanders 
brought them, they would certainly prefer the way 
(Lib. 15. of Egypt to that of the cape of Good-hope (). 
Strabo informs us, that they traded thus ith the 
people of Taprobane. | 2 


cap. 23. 


CHAP. x. 
Of the Circuit of Africa. 


WE find from hiſtory, that before the diſ- 
12 Pliny covery of the mariners compaſs, four at- 

tempts were made to ſail round the coaſt of Africa. 
. The Phcenicians ſent by“ Necho, and Eudoxus (*) 


la, 
Ib _— l * He was deſirous of conquering it. Herodotus, lib. 4- 


Cap. 9. | flying 
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Aying . from the wrath, af Ptolemy Lathyrus, Boos 
ſet out from the Red fea, and ſucceeded. Sa- 3 
taſpes () ſent by Xerxes, and Hanno by the Car- G iy 4 
thaginians, ſet out from the Pillars of Hercules, tus in 
andi failed in che attempt. — 
The capital point in ſurrounding Africa was, 
to diſcover and double the cape of Good- hope. 
Thoſe who ſet out from the Red ſea, found this 

cape nearer by half, than it would have been in 
ſetting out from the Mediterranean. The ſhore 
from the Red ſea is not ſo ſhallow, as that from 
the cape ® to Hercules's pillars. The diſcovery. of 
the: cape by Hercules's pillars was owipg to the 
invention of the compaſs, which permitted them 
to leave the coaſt of Africa, and to launch out + 
into the vaſt ocean, in order to ſail towards the 
iſland of St. Helena, or towards the coaſt of Bra- 
fil. It was therefore very poſſible for them to fail 
from the Red ſea into the Mediterranean, but not 
to ſet out from the Mediterranean to return by the 
Red ſea. 

Thus, without making this grand circuit, after 
which they could hardly ever hope to return, it 
was moſt natural to trade to the eaſt of Africa by 
the Red ſea, and to the weſtern coaſt by Hercu- 
les's pillars. 

The Grecian kings of Egypt diſcovered at firſt 
in the Red ſea, that part of the coaſt of Africa, which 


Add to this what I ſhall ſay in chap. 11. of this book, on 
the navigation of Hanno. 

+: In the months of Oktober, November, December, and Ja- 
nuary, the wind in the Atlantic ocean is found to blow north-eatt ; 
our ſhips therefore either croſs the line, and, to avoid the wind 
which is there generally at caſt, they direct their courſe to the 
ſouth ; or elſe they enter into the torrid zone, in thoſe places 
where the wind is at weſt, 


E 2 extends, 
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Boox extends from the bottom of the gulf where ſtands 
. the town of Heroum, as far as Dira, that is, to the 
ſtreight, now known by the name of Babelman- 
del. From thence to the promontory of Aromatia, 
ſituate at the entrance of the Red ſea , the coaſt 
had never been ſurveyed by navigators: and this 
(*)Strabo, is evident from what Artemidorus tells us (*), that 
lid. 16. they were acquainted with the places on that coaſt, 
but knew not their diſtances : the reaſon of which 
is, they ſucceſſively gained a knowledge of thoſe 
ports by land, without failing from one to the 
other, . | 
Beyond this promontory, at which the coaſt along 
the ocean commenced, they knew nothing, as we 
learn + from Eratoſthenes and Artemidorus. 

Such was the knowledge they had of the coaſts 
of Africa in Strabo's time, that is, in the reign of 
Auguſtus. But after that prince's deceaſe, the Ro- 
mans found out the two capes Raptum and Paſſum, 
of which Strabo makes no mention, becauſe they 
had not been as yet diſcovered. It is plain, that 

both thoſe names are of Roman original. | 

Ptolemy the geographer flouriſhed under Adrian 
and Antoninus Pius; and the author of the Peri- 
plus of the Red ſea, whoever he was, lived a lit- 
tle after. Yet the former limits known Afri- 

(>) Lib. 1. ca (b) to cape Praſſum, which is in about the 

f 14th degree of ſouth latitude ; while the author of 

cap 9. the Periplus * confines it to cape Raptum, which 

table 4. The ſea to which we give this name was called by the an- 

of Africa. cients the gulf of Arabia; the name of the Red ſea they gave 
to that part of the ocean, which borders on this gulf. 


+ Ibid. Artemidorus ſettled the borders of the known coaft 
at the place called Aufricorm ; and Eratoſthenes, Cinnamomi- 


feram. | 
t This Periplus is attributed to Arrian, 
8 is 
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is nearly in the 1oth degree of the ſame latitude. Boo 
In all likelihood the latter took his limit from a . 
place then frequented, and Ptolemy his from a _—_ 
place with which there was no longer any commu- 
nication. FN. TT . 

What confirms me in this notion is, that 
the people about cape Prafſum were anthro- 
pophagi (). Ptolemy takes notice (*) of a great ( Ptol. 
number of places between the port or empo- G 858. 
rium Aromatum and cape Raptum, but leaves am c. 7, and g. 
entire blank between the capes Raptum and Praſ- 
ſum. The great profits of the Eaſt- India trade 
muſt have occaſioned a neglect of that of Africa. 
In fine, the Romans never had any ſettled navi- 
gation ; they had diſcovered theſe ſeveral ports by 
land expeditions, and by means of ſhips driven 
on that coaſt ; and, as at preſent, we are well ac- 
quainted with the maritime parts of Africa, but 
know very little of the inland country * ; the an- 
cients, on the contrary, had a very good know- 
ledge of the inland parts, hut were almoſt ſtrangers 
to the coaſts. .. I'S 


I I faid, that the Phcenicians ſent by Necho 


Eudoxus under Ptolemy Lathyrus, had made the 
circuit of Africa: but at the time of Ptolemy 
the geographer, thoſe two, voyages muſt have 


been looked upon as fabulous, ſince he places (), () Lib. 7. 


after the Sinus Magnus, which I apprehend to be © 3. 
the gulf of Siam, an unknown country, extend- 


® See what exact deſcriptions Strabo and Ptolemy have given 
us of the different parts of Africa, Their knowledge was ow- 
ing to the ſeveral wars, which the two moſt powerful nations 
in the world had waged with the people of Africa, to the alli- 
ances they bad contracted, and to the trade they had carried on 
with thoſe countries. 


E 3 ing 
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— Bog ing x from Afia to Africa, and termitating at caps- 
1 ch 11. pre h, fo that the Indian ocean wonold have 
| . been no more than a lake. The ancients, who 
| diſcovered the Indies towards the north; advancing 
1 eaſtward, placed this unknown country to the-ſouth. 


"CH AP. TI. 
of Carthage, and Marſeilles. | 


HE law of nations which obtained: at Cat- 
thage, was very extraordinary; all ſtrangers, 
| | who traded to Sardinia and towards Hercules's pil- 
| lars, this haughty republic ſentenced to be drowned. 
| Her civil polity was equally ſurprizing ; ſhe forbid 
|| the Sardiniaris to cultivate their lands, upon pain of 
| death. She increaſed her power by her riches, and 
| afterwards her riches by her power. Being miſ- 
| trels of the coaſts of Africa, which are waſhed 
by the Mediterranean, ſhe extended herſelf along 
| the ocean. Hanno, by order of the ſenate of 
Carthage, diftributed thirty thouſand Carthaginians 
from Hercules's pillars as far as Cerne. This 
place, he ſays, is as diſtant from Hercules's pillars, 
as the latter from Carthage. This ſituation is ex- 
tremely- remarkable. It lets us ſee, that Hanne 
: Amed his ſettlements to the 25th degree of north 
latitude, that is, to two or three degrees ſouth . 
the Canaries. 
Hanno being at Cerne, undertook another voy- 
age, with a view of making further diſcoveries 
towards the ſouth, He took but little notice of 
the continent. He followed the coaſt for twenty- 
fix days, when he was obliged to return for want 
of proviſions. The Carthaginians, it ſeems, made 
$7 no 


9 
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no "Sp of this ſecond - "OT (®) ſays, Book x 
that: the ſea is not () navigable beyond. Cerne, be- xl. 


caule it is ſhallow, full of mud and ſea-weeds: and, ( Chap 11 


in fact, there are many of theſe in thoſe latitudes ®. 3 
under the 


The Carthaginian merchants, mentioned by Scylax, article of 


might find obſtacles, which Hanno, who had ſixty Carthage. 


veſſels of fifty oars each, had ſurmounted. Diffi- -S 
culties are at moſt but relative; beſides, we ought tus iniel- 


not to confound an entetorile, in which bravery —— 


: and reſolution muſt be exerted, with things that —_— ob 


require no extraordinary conduct. which Sa- 
The relation of Hanno's voyage is a fine frag- taſpe en- 
ment of antiquity. It was written by the very man Op 
that. performed it. His recital is not mingled 
with oſtentation. Great commanders write their 
ations with ſimplicity ; becauſe they receive more 
glory from facts than from words. 
The ſtile is agreeable to the ſubject: he deals 
not in the maryeſſous. All he ſays of the climate, 
of the ſoil, the behaviour, the manners of the 
inhabitants, correſpond with what is every day ſeen 
on this coaſt of Africa; one would imagine it 
the journal of a modern ſailor. 
He obſerved from his fleet +, that in the day- 
time there was a prodigious ſilence on the cõn- 
tinent, that in the night he heard the ſound of 
various muſical inſtruments, and that fires might 
then be every- where ſeen, ſome larger than others, 


* See the charts and relations in the firſt volume of voyages 
that contributed to the eſtabliſhment of an Eaſt-India company, 
part 1. p. 201, This weed covers the ſurface of the water in 
ſuch a manger, as to be ſcarcely perceived, and ſhips can. only 
paſs through it with a ſtiff gale. 

T Pliny tells us the ſame — ſpeaking of mount Atlas: 
Ne&ibus micare crebris ignibus, tibiarum cantu — 
ſonitu Prepere, neminem interdiu cerni. 
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=: diſcovered, that in the day the ſavages retire into 


"the foreſts to avoid the heat of the ſun, that they 


light up great fires in the night to diſperſe the 


| beaſts of prey, and that they are paſſionately fond 


of muſic and dancing, 
The ſame writer deſcribes a volcano with all the 


phænomena of Veſuvius ; and relates, that he took 
| two hairy women, who choſe to die rather than 


follow the Carthaginians, and whoſe ſkins he car- 
ried to Carthage. This has been found not void of 
probability. 

This narration is ſo much the more valuable, as it 
is a monument of Punic antiquity ; and from 
hence alone it has been regarded as fabulous. For 
the Romans retained their hatred to the Cartha- 
ginians, even after they had. deſtroyed them. But 
it was victory alone that decided whether we ought 
to ſay, The Punic or the Roman faith. 

Some moderns * have imbibed theſe prejudices. 
What is become, ſay they, of the cities defcribed 
by Hanno, of which even in Pliny's time there 
remained no veſtiges? But it would have been a 
wonder indeed, if any ſuch veſtiges had remained. 


Was it a Corinth or Athens that Hanno built on 


thoſe coaſts? He left Carthaginian families in 
ſuch places as were moſt commodious for trade, 
and ſecured them as well as his hurry .would per- 
mit againſt ſavages and wild beaſts. The calami- 
ties of the Carthaginians put a period to the na- 
vigation of Africa; theſe families muſt neceſſarily 


- then either periſh or become ſavages. Beſides, 
were the ruins of theſe cities even ſtill in being, 


Mr. Dodwell. See his Diſſertation on Hanno Periphas. 
who 
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we tawe* _ 
who is it that would venture into the woods and 


marſhes to make the diſcovery ? We find how- 


ever, in Scylax and Polybius, that the Cartha- 
ginians had conſiderable ſettlements dn thoſe coaſts, 
Theſe are the veſtiges of the cities of Hanno; 
there are no other, from the ſame reaſon that there 
are no other of Carthage itſelf, | | 
The Carthaginians were in the high road to 
wealth; and had they gone ſo far as four degrees 
of north latitude, and fifteen of longitude, they 
would have diſcovered the Gold-coaſt. * They 
would then have had a trade of much greater im- 
portance than that which is carried on at preſent 
on that coaſt, at a time when America ſeems to have 
degraded the riches of all other countries. They 
would there have found treaſures, of which they 
could never have been deprived by the Romans. 
Very ſurpriſing things have been faid of the 


. 
Boox 
XXI. 
Chap. IT» 


riches of Spain. If we may believe Ariſtotle (“), (Of 
the Phoenicians, who arrived at Tarteſſus, found tin ta 


ſo much filver there, that their ſhips could not 
hold it all; and they made of this metal their 
meaneſt utenſils. The Carthaginians, according 


to Diodorus (?), found ſo much gold and filyer (!)Lib. 6. 


in the Pyrenean mountains, that they adorned the 
anchors of their ſhips with it. But no foundation 
can be built on ſuch popular reports. Let us 
therefore examine into the facts themſelves. 

We find in a fragment of Polybius, cited by 


Strabo (*), that the ſilver mines at the ſource of the (*)Lib. 3. 


river Bztis, in which forty thouſand men were 
employed, produced to the Romans twenty-five 
thouſand drachmas a day, that is, about five mil- 
lions of Jivres a year, at fifty livres to the mark. 

The 
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| B.oox, The mountains that contained theſe mines were 

| . called the () Silver Mountains : which ſhews' they 

| F) Mow; were the Potoli of thoſe times. At preſent, the 

Argenta- mines of Handver do hot employ a fourth part of 

. the workmen, and yet they yield more. But as 

the Romans had not many copper-mines, and but 
few of ſilver ; and as the Greeks knew none bur 
the Attic mines, which were of little value, they 
mi ht well be aſtoniſhed at their abundance. 

; ' the war that broke out for the ſucceſſion of 
Spain, a man called the marquis of Rhodes, of 
whom it was ſaid that he was ruined in golden 
mines, and enriched in hoſpitals “, propoſed to 
the court of France 'to open the Pyrenean mines. 

He alledged the example of the Tyrians, the 
Carthaginians, and the Romans. He was per- 

mitted to ſearch, but ſought in vain; he . al- 
ledged, and found nothing. 

Tbe Carthaginians being maſters of the gold 
and ſilver trade, were willing to be ſo of the lead 
and pewter, Theſe metals were carried by land 
from the ports of Gaul upon'the ocean to thoſe 

of the Mediterranean. The Carthaginians were 

_ deſirous of receiving them at the firſt hand; they 

(c see ſent Himilco to make a (*) ſettlement in the iſles 

Feftus A- called Caſſiterides, which are imagined to be thoſe 

vienus. of Scilly. 

: Theſe voyages from Bætica into England TI ; 
made ſome perſons i imagine, that the Carthaginians 
knew the compaſs : but it is very certain, that they 
followed the coaſts. There needs no other proof 
than Himilico's being four months in ſailing from 
the mouth of the Bætis to England: beſides the 

* He had ſome ſhare in their management. 
| famous 
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hey famous piece of hiſtory of the Carthaginian () pi- Ba 
the bot, who, being followed by a Roman veſſel, ran s, 
of {MWeground, that he might not “ ſhew her the way (J Stabo, 
to England, plainly intimates, that thoſe veſlels lib. 3. 
were very near the ſhore, when they fell in with che end. 
zur each other. | | T 

The ancients might have performed voyages, 
that would make one imagine they had the com · 
paſs, though they had not: If a pilot was far 
from land, and during his voyage had ſuch ſerene 
weather, that in the night he could always ſeea , 
polar ſtar, and in the day the, rifing and ſetting 
of the, ſun, it is certain he might regulate his 
courſe as well as we do now by the compaſs : but 
this muſt be a fortuitous caſe, and not a regular 
method of navigation, 

We ſee in the treaty which put an end to the firſt 
Punic war, that Carthage was principally attentive 
to preſerve the empire of the ſea, and Rome that 
of the land. Hanno (), in his negotiation with (*) Fren- 
the Romans, declared, that they ſhould not be ſhemis's 
ſuffered even to waſh their hands in the ſea of Susie 
Sicily; they were not permitted to ſail beyond Livy, 24 
the promontorium pulchrum ; they were forbid to Decad. 
trade in Sicily +, Sardinia, and Africa, except at 
Carthage: an exception that lets us ſee there was 
no deſign to favour em in their trade with that 
city. 

In early times ow had been very great wars be- 
tween Carthage and Marſeilles on the ſubject of 
fiſhing, After che peace they entered jointly into 


„5 .. 


He was rewarded by the ſenate of Carthage. 
+ In the parts ſubje& to the Carthaginians, 
J Juſtin, lib. 43. cap. 5. 
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Boo the exconomical commerce. Marſeilles at length 
— grew jealous, eſpecially as being equal to her rival 
a induſtry, ſhe was become inferior to her in 
power. This is the motive of her great fidelity 

to the Romans. The war between the latter and 

the Carthaginians in Spain was a ſource of riches 

to Marſeilles, which was now become their maga- 

zine. The ruin of Carthage and Corinth ſtill in- 

creaſed the glory of Marſeilles, and had it not been 

for the civil wars, in which this republic ought on 

no account to have engaged, ſhe would have been 

happy under the protection of the Romans, who 

had not the leaf} jealouſy of her commerce. 


1 CHAP. XE. . 
The Ne of Delos. Mithridates. 


U PON the deſtruction of Corinth by the Ro- 
mans, the merchants retired to Delos, an iſland 
which from religious conſiderations was looked upon 

(*) See as a place of ſafety (*) : beſides, it was extremely 
Stabo. yell fituated for the commerce of Italy and Aſia, 
© which, ſince the reduction of Africa, and the weak- 
ening of Greece, was grown more important. 
From the earlieſt times, the Greeks, as we have 
already obſerved, ſent (colonies to Propontis, and 

to the Euxine ſea; colonies which retained their 
laws and liberties under the Perſians. Alexan- 
der, having undertaken his expedition againſt 
the barbarians only, did not moleſt theſe people *. 


He confirmed the liberty of the city of Amiſus, an Athe- 
nian colony, which had enjoyed a popular government, even un- 
der the kings of Perſia, Lucullus having taken Sinone and 


Amiſus, reſtored them to their liberty, and recalled the inha- 
bitants, who had fied or. board their ſhips, 


Neither 
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Neither does it appear that the kings of Pontus, B © o « 
who were maſters of many of thoſe colonies, ever XXI. 


deprived them of their own civil government. 

The power + of thoſe kings increaſed, as ſoon as 
they ſubdued thoſe cities. Mithridates found him- 
ſelf able & hire troops on every ſide; to repair 
his frequent loſſes ; to have a multitude of work- 
men, ſhips, and military machines; to procure 
himſelf. allies ; to bribe thoſe of the Romans, 
and even the Romans themſelves; to keep the 


Chap. 12. 


barbarians of Aſia and Europe in his pay C); to) See 
continue the war for many years, and of courſe to nennen 
diſcipline his troops : he found himſelf able to deidage 


train them to arms, to inſtru them in the, mili- war 
= (*) wid. 


tary art of the () Romans, and to form co 
able bodies out of their deſerters; in a word, he 
found himſelf able to ſuſtain great loſſes, and to 
be frequently defeated, without being ruined; nei- 


ther would he have been ruined, if the yoluptuous 


and barbarous king had not deſtroyed, in his proſ- 
perous days, what had been done by the great 
prince in times of adverſity. 

Thus it is that when the Romans were arrived 


at their higheſt pitch of grandeur, and ſeemed 


to have nothing to apprehend but from the ambi- 
tion of their own ſubjects, Mithridates once more 
ventured to conteſt the mighty point, which the 


* See what Appian writes concerning the Phanagoreans, the 
Amifians, and the Synopians, in his treatiſe of the Mithrida- 
tic war, 

+ See/Appian, in regard to the immenſe treaſures which Mi- 
thridates employed in his wars, thoſe which he had buried, thoſe 
which he frequently loſt by the treachery of his own people, 
and thoſe which were found after his death, 

t He loſt at one time 170,000 men, yet he ſoon recruited 
his armies, | 
overthrows 


XXI. 


Book overthirows of Philip, of Antigchus; and of 
Chap. 12. 


ceiving alternate advantages, the inhabitants of 


the Euxine ſea, they took care not to deſtroy, 
what was to be the foundation of their own gran- 


Of the Genius of the Romans as to maritime 


' who firſt offer to fight, then fly, then return, 


ſion of the Roman grandeur. 
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Perſeus, had already decided. Never was there 
a more deſtructive war: the two contending par- 


ties, being poſſeſſed of great power, and re- 


Greece and of Afia fell a ſacriſice in the quar- 
rel, either as | foes, or as friends of Mithridates, 
Delos was involved in the general fatality; and 
commerce failed on every fide; which was a ne- 
ceſſary conſequence, the people themſelves | being 


deſtroyed. | 
The Romans, in purſuance - of a ſyſtem of 


which I have ſpoken elſewhere *, acting as de- 
„that they might not appear as conquerors, | 


demoliſhed Carthage and Corinth; a practice by 
which they would have ruined themſelves, had 
they not ſubdued the world. When the kings of 


Pontus became maſters of the Greek colonies on 


CHAP. XIII. y 


Afairs. 


HE Romans laid no ſtreſs on any thing but MW © 
their land forces, who were diſciplined to ſtand t. 
— to fight on one ſpot, and there bravely to fe 
die. They could not like the practice of ſeamen, 


conſtantly avoid danger, often make uſe of ſtrata- 
In the Conſiderations on the cauſes of the riſe and declen- 


gem, 


111.11: 


but 
ſtand 
ly to 
men, 
turn, 
rata- 


eclen- 


latter, it is augmented : 


the ceſſion of a large territory. They were vaſtly 
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ke. And Nldoch of force. This was hot fultible 5 * 
to the genius of the * 0 Greeks, math leß to > chit ee mY 
of the Noi mans. ” * 
' They deſtined therefbre to the ity choſe os | 
2ens who. were not () conſiderable ehbtgh to have (*\Pslybi- 
a place i in their Tegions, | Their marhes were com. ., lib. 5, 
monly, 'freed-trien. " | 
Af this time we have neither the ume PEA for 
land- forces, nor the ſire contempt for thoſe of the ä 
ſa. In the former, () art'is decreaſed; in the (e) (*)Seethe 
now things are generally 3 
eftcemed in proportion ko che degree of ability r re- the cauſes 
quilite” to diſcharge them. of che riſe 


and de- 
1 clenſionof 
_ 44>. "hee | 
of the Genius of the Romans with b reſpect go ton 
ce. 4 PL (5) Ibid: 


H E Romans were never alingvibed by a | 

jealouſy for trade. They attacked Carthage 
as a rival, not as a commercial nation. They fa- 
voured trading cities that were not ſubject to them. 
Thus they increaſed, the power of Marſeilles, by 


afraid of barbarians; but had not the leaſt appre- 
henſion from a. trading people. Their genius, 
their glory, their military education, and the very 
form of their government, eſtranged chem from 
commerce. ; a 

In the city, they were employed only al war, 
elections, factions, and law-ſuits ; in the country, 
about agriculture; and, as for the provinces, a 


* As Plato has obſerved, lib. 4. of laws, 
ſevere 


rations on 
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Boo « ſevere and tyrannical government was incompatible 
Fc with commerce. ; 
But their political conſtitution was not more op. 

poſite to trade, than their law of nations. ** The 
Laps: « people, ſays. () Pomponius the civilian, with 
c. ©* tobom we bave neither friendſhip nor hoſpitality, 
© nor alliance, are not our enemies; however, if any 
« thing belonging o us falls into their hands, they 
% are the proprictors of it; freemen become their 
« Haves; and they are upon the ſame terms with 

& reſpeft to us. | 
Their civil law was not leſs oppreflive. The 
law of Conſtantine, after having ſtigmatiſed as 
baſtards the children of perſons of a mean rank, 
who had been married to thoſe of a ſuperior ſta- 
tion, confounds women, who retail merchandizes, 
with ſlaves, with the miſtreſſes of taverns, wich 
actreſſes, with the daughters of thoſe who keep 
public ſtews, or who had been condemned to fight 
in the amphitheatre : this had its original in the 

ancient inſtitutions of the Romans, 

I am not ignorant that men prepoſſeſſed with 
theſe two ideas, that commerce is of the greateſt 
ſervice to a ſtare, and that the Romans had the 
beſt-regulated government in the world, have be- 
lieved that theſe people greatly honoured and en- 
couraged commerce; bur the truth is, they ſeldom 
troubled their heads about it. 


® One mercimonits publice frefuit. Leg. 5. cod, de mare. 
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the (®) vines in Gaul to be pulled up; from a fear, book 1. 
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CHAP. xv. 


Barbarians. 


HE Romans having erected a vaſt empire in © oor 
Europe, Afia, and Africa; the weakneſs of 
the people and the tyranny of their laws united all Chap. 15, 
the parts of this immenſe body, The Roman po- (+) Leg, 
licy was then to avoid all communication with ad barba- 
thoſe nations whom they had not ſubdued : the we 
fear of carrying to them the art of conquering, re 
made them neglect the art of enriching themſelves. — 
They made laws to hinder all commerce with bar- Aran, 
barians. Let no body, ſaid () Valens and Gra- (') Leg. 2, 
tian, ſend wine, oil or other liquors to the bar- _— 4 

« barians, though it be only for them to taſte, & merca- 
Let no one carry gold to them (f), adds Gra- 77 
tian, Valentinian, and Theodofius ; rather, if () Leg. _ 
they have any, let our ſubjects deprive them of ert 

« it by ſtratagem.” The exportation of iron was — | 
prohibited On pain of death. Procopius, 
Domitian, a prince of great timidity, ordered 7" 2/ ir 


Per fians, 


no doubt, leſt their wines ſhould draw thither the (') See the 


barbarjans, Probus and Julian, who had no ſuch — 


fears, gave orders for their being planted again, ſebius and 


I am ſenſible, -that upon the declenſion of the — | 
Roman empire, the barbarians obliged the Ro- (0 
mans to eſtabliſh ſtaple-towns (b), and to trade ations on 


the cauſes 
with them. But even this is a proof that the fte riſe 


minds of the Romans were averſe to commerce (J. and de- 
clenſion 
of the Ra» 


man gran» 


Vol. II. F CHA P, rad 


BO OR * 


XXI. 
Chap. 16. 


Y Pliny. 
lib. 6. 


and: — 
bo, lib. 16. 
00 Ibid. 
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HA p. XVI. 
Of the Commerce of the Romans with Arabia, 
and the Indies. 


HE trade to Arabia-Felix, and that to- the 
Indies, were the two branches, and almoſt 
the only ones. of their foreign commerce. The 
Arabians were poſſeſſed of immenſe riches, which 
they found in their ſeas and foreſts; and as they 
ſold much, and purchaſed little, they drew to (*) 
themſelves the gold and filver of the Romans. 
Auguſtus () being well apprized of that opulence, 
reſolved they ſhould be either his friends, or his 
enemies. With this view, he ſent Elius Gallus 
from Egypt into Arabia. This commander found 


the people indolent, peaceable, and unſkilled in 


war. He fought battles, laid ſieges to towns, and 
loſt but ſeven of his men by the ſword; but the 
perfidy of his guides, long marches, the climate, 
want of proviſions, diſtempers, and ill conduct, 
cauſed the ruin of his army. 


He was, therefore, obliged to fon content with 


| trading to Arabia, in the ſame manner as other 


nations, that is, with giving them gold and filver 
in exchange for their commodities. The Euro- 
peans trade with them ſtill in the ſame manner; 
the caravans of Aleppo, and the royal veſſel of 
Suez, carry thither immenſe ſums *. 


The caravans of Aleppo and Suez carry thither annually 
to the value of about two millions of livres, and as much more 


clandeſtinely ; the royal veſſel of Snez carries thither alſo two 
millions. 


Nature 


r ai. ee coi. tt 
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Nature had formed the Arabs for commerce, Bo Oo 
not for war: but when thoſe quiet people came XXI. 
to be near neighbours to che Parthians and the 2 
Romans, they acted as auxiliaries to both nations. 
Elius Gallus found them a trading people; Ma- 
homet happened to find them trained to war; he 
inſpired them with enthuſiaſm, which led them 
to glory and conqueſt. | 

The commerce of the Romans to the Indies 
was very conſiderable. Strabo (“) had been in- (Lib 2. 
formed in Egypt, that they employed in this na- F.. 81. 
vigation one hundred and twenty veſſels : . this 
commerce was carried on entirely with bullion, 

They ſent thither annually fifty millions of ſeſ- 

terces. Pliny (“) ſays, that the merchandizes (*) Lib. 6. 
brought from thence, were ſold at Rome at cent. P. 23. 
per cent. profit. He ſpeaks, I believe, too ge- 
nerally; if this trade had been fo vaſtly profitable, 

every body would have been willing to engage in 

it; and then it would have been at an end, 

It will admit of a queſtion, whether the trade to 
Arabia and the Indies was of 'any advantage to the 
Romans? They were obliged to expert their bul- 


— 


lion thither, though they had not, like us, the re- 


ſource of America, which ſupplies what we fend 


away. I am perſuaded, that one of the reaſons of 


their increaſing the value of their ſpecie, by eſta- 
bliſhing baſe coin, was the ſcarcity of filver, o- 
ing to the continual exportation of it to the In- 
dies: and though the commodities of this coun- 
try were ſold at Rome at the rate of cent. per 
cent. this profit of the Romans, being obtained 
from the Romans themſelves, could not enrich 
the empire. | 

| F 2 -M 
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It may be alledged, on the other hand, that this. - 
commerce increaſed the Roman navigation, and of 


16. courſe their power; that new merchandizes aug- 


mented their inland trade, gave encouragement to 
the arts, and employment to the induſtrious ; that 
the number of ſubje&s multiplied in proportion to 


the new means of ſupport; that this new commerce 


was productive of luxury, which I have proved to 
be as favourable to a monarchical government, as 


fatal to a commonwealth ; that this eſtabliſhment 


was of the ſame date as the fall of their republic; 
that the luxury of Rome was become neceſſary ; and 
that it was extremely proper, that a city which had 
accumulated all the wealth of the univerſe, ſhould 


refund it by its luxury. 


' Strabo * ſays, that the Romans carried on a far 
more extenſive commerce to the Indies, than the 
kings of Egypt; but it is very extraordinary, 
that thoſe people who were ſo little acquainted 
with commerce, ſhould have paid more attention 
to that of India, than the Egyptian kings, whoſe 
dominions lay ſo conveniently for i it. The reaſon 
of this muſt be explained. 

After the death of Alexander, the kings of 


Egypt eſtabliſhed a maritime commerce to the In- 


dies; while the kings of Syria, who were poſ- 
ſefled of the more eaſtern provinces, and conſe- 


quently of the Indies, maintained that commerce, 


of which we have taken notice in the ſixth 


chapter, which was carried on partly by land, 


and partly by rivers, and had been farther faci- 


He ſays, in his 12th book, that the Romans omplo 


'hundred and twenty ſhips in that trade; and in the 17th ih 


that the Grecian kings ſcarce employed twenty. - 
litated 
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litated by means of the Macedonian colonies; in- Boos 
ſomuch, that Europe had a communication with XX", 
the Indies, both by Egypt, and by Syria, The 
diſmembering of the latter kingdom, from whence 
was formed that of Bactriana, did not prove any 
way prejudicial to this commerce. Marinus the 
Tyrian, quoted by Ptolemy (o), mentions the diſ- (*) Lib. 1. 
coveries made in India by means of ſome Mace - *. 2 
donian merchants, who found out new roads, 
which had been unknown to kings in their mi- 
litary expeditions. We find in Ptolemy (), that (e) Lib. r. 
they went from Peter's tower“, as far as Se- . 13. 


ra; and the diſcovery made by mercantile peo- 


ple of ſo diſtant a mart, ſituated in the north-eaſt 
part of China, was a kind of prodigy, Hence, 
under the kings of Syria and Bactriana, merchan- 
dizes were conveyed to the weſt from the ſouthern 
parts of India, by the river Indus, the Oxus, 
and the Caſpian ſea; while thoſe of the more 
eaſtern and northern parts were tranſported from 
Sera, Peter's tower, and other ſtaples, . as far as 
the Euphrates. Thoſe merchants directed their 
route, nearly by the fortieth degree of north la- 
titude, through countries ſituated to the weſt of 
China, more civilized at that time than at pre- 
ſent, becauſe they had not as yet been infeſted by 
the Tartars. 

Now while the Syrian empire was extending 
its trade to ſuch a diſtance by land, Egypt did 
not greatly enlarge its maritime commerce. 

The Parthians ſoon after appeared, and founded 
their empire; and when Egypt fell under the 

Our beſt maps place Peter's tower in the hundredth de- 
gree of longitude, and about the fortieth of latitude. 

; F 3 power 
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power of the Romans, this empire was at its 
: height, and had received its whole extenſion, *' 

The Romans and Parthians were two rival na- 
tions, that fought not for dominion, but for 
their very exiſtence. Between the two empires 
_ deſerts were formed, and armies were always 
ſtationed on the frontiers z ſo that inſtead of there 
being any commerce, there was not ſo much as a 
communication between them. Ambition, jea- 
louſy, religion, national antipathy, and difference 
of manners, completed the ſeparation, Thus the 
trade from eaſt to weſt, which had formerly fo 
many channels, was reduced to one; and Alex- 
andria becoming the only ſtaple, the trade to this 
City was immenſely enlar 

We ſhall ſay but one word on their inland trade. 
Its principal branch was the corn brought to Rome 
for the ſubſiſtence of the people : but this was ra- 
ther a political affair than a point of commerce. 
On this account the failors were favoured with 


(4) Suet.in ſome privileges (), becauſe the ſafety of the em- 
—_— _ depended on their vigilance, * 


CHAP. XVII 


ale, Of Commerce after the Deftruttion of the Weſtern 


Empure. 


AF TER the invaſion of the Roman empire, 

one effect of the general calamity was the 
deſtruction of commerce. The barbarous nations 
at firſt regarded it only as an opportunity for rob- 
bery; and when they had ſubdued the Romans, 
they honoured it no more than agriculture, and 


the other profeſſions of a conquered people. 


Soon 
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Soon was the commerce of Europe almoſt Bo oc 
intirely loſt, The nobility, who had every where 1 
the direction of affairs, were in no pain about 2 
it, 

The laws of the () Viſigoths permitted private ( lee 8. 
people to occupy half the beds of great rivers, ©. + | 
provided the other half remained free for nets and 2 
boats. There muſt have been very little trade in 
countries conquered by theſe barbarians. | 
In thoſe times were eſtabliſhed the ridiculous 
rights of eſcheatage and ſhipwrecks. Theſe men 
thought, that as ſtrangers were not united to them 
by any civil law, they owed them on the one hand 
no kind of juſtice; and on the other no ſort of 
Pity. 
in the narrow bounds which nature had origi- 
nally preſcribed to the people of the north, all 
were ſtrangers to them ; and in their poverty they 
regarded all only as contributing to their riches. 
Being eſtabliſhed, before their conqueſt, on the 
coaſts of a ſea of very little breadth and full (0 qo 
of rocks, from theſe very rocks they drew ere 


ſubſiſtence. x. &s 
But the Romans, who made Jaws for all the nauftag. 


world, had eſtabliſhed the moſt (/) humane ones & cod. 4 


with regard to ſhipwrecks. They ſuppreſſed the gin, & 
rapine of thoſe who inhabited the coaſts; and 9 3. f. 


what was more ſtill, the rapaciouſneſs of their Cornel "NR 
treaſuries (). 
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CHAP. XVIIL 

| A particular Regulation. 

Boor IX (*) law of the Viſigoths made lacs 

ny" A one regulation in favour of commerce. It 

P20, ordained that foreign merchants ſhould be judged, 
19. andzo. 8 J 

0 Lib. 2. in the differences that aroſe amongſt themſelves, 

Tik-y. 5. by the laws and by judges of their own nation. 


This was founded on an eſtabliſhed cuſtom among 


all mixed people, that every man ſhould live under 
his own law: a cuſtom of which I ſhall ſpeak 
more at large in another place. 


S W0-& P.* XEE: 
Of Commerce after the 2 of the Roman 
Power in the Eaft. 


T HE Mahometans appeared, conquered, ex- 
tended, and diſperſed themſelves, Egypt had 


particular ſovereigns; theſe carried on the com- 
merce of India, and being poſſeſſed of the mer- 


chandizes of this country, — — to themſelves the 


riches of all other nations. The ſultans of Egypt 


were the moſt powerful princes of thoſe times. 


Hiſtory informs us with what a conſtant and well- 


regulated force they ſtopped the ardor, the fire, 
and the impetuoſity of the cruſades. 


CHAP. K. 


How Commerce broke through the Barbariſm of 
Europe. 


RISTOTLE's philoſophy beiflg carried to 


the weſt, pleaſed the ſubtil geniuſes, who 


were 


TIES ˙ -U W 


TEE --. +3 4 


a a Xo = 


m——_ iii. 


or L AWG. 


were the virtuoſi of thoſe times of ignorance. The Book 
ſchoolmen were infatuated with it, and borrowed 4 


from that philoſopher (*) a great many notions on (* 2 
lending upon intereſt, whereas its ſource might Wer 


have been eaſily traced in the goſpel; in ſhort, 
they condemned it abſolutely and in all caſes, a, 
Hence commerce, which was the profeſſion only 
of mean perſons, became that of knaves : for 
whenever a thing is forbidden, which nature per- 
mits or neceſſity requires, thoſe who do it are 
looked upon as diſhoneſt. 

Commerce was transferred to a nation covered 
with infamy; and ſoon ranked with the moſt 
ſhameful uſury, with monopolies, with the levying 
of ſubſidies, and with all the diſhoneſt means of 
acquiring wealth. 

The Jews “, enriched by their exattions, were 
pillaged by the tyranny of princes ; which pleaſed 
indeed, but did not eaſe the people. 

What paſſed in England may ſerve to give us an 
idea of what was done in other countries, King 


(!) John having impriſoned the Jews, in order to (7)Stowe's 
obtain their wealth, there were few who had not Swwy of 
at leaſt one of their eyes plucked out. Thus did bock 3. 


had a tooth pulled out every day for ſeven days 
ſucceſſively, gave ten thouſand marks of ſilver for 
the eighth. Henry III. extorted from Aaron a 
Jew, at York, fourteen thouſand marks of fil- 
ver, and ten thouſand for the queen, In thoſe 
times they did by violence, what is now done in 


See in Marca Hiſpanica the conſtitutions of Aragon in the 
years 1228, and 1233; and in Bruſſel, the agreement in * 
year 1206, between the king, the counteſs of Cham hampagne, and 
Guy of Dampierre. 

Poland 


that king adminiſter juſtice, A certain Jew who pag. 54 
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Boo Poland with ſome ſemblance of moderation. As 
Cue He, Princes could not dive into the purſes of their 
p. 20. ſubjects, becauſe of their privileges, they put the 
Jews to the torture, who were not conſidered as 
citizens. 

At laſt a cuſtom was introduced of confiſcating 
the effects of thoſe Jews who embraced. Chriſtianity, 
The e- This ridiculous cuſtom is known only by the () law 
— which ſuppreſſed i it. The moſt vain and trifling rea- 
April 4, ſons were given in Juſtification of chat proceeding z 
1392. it was alledged, that it was proper to try them, in 
order to be certain, that they had entirely ſhaken 
off the ſlavery of the devil. But it is evident, 
that this confiſcation was a ſpecies of the right 
of * amortiſation, to recompenſe the prince, or 
the lords, for the taxes levied on the Jews, which 
ceaſed on their embracing Chriſtianity, In thoſe 
times, men, like lands, were regarded as . 
I cannot help remarking by the way, how this na- 
tion has been ſported with from one age to another: 
at one time, their effects were confiſcated, when 
they were willing to become Chriſtians; and at 
another, if they refuſed to turn Chriſtians, they 

were ordered to be burnt. 
In the mean time, commerce was ſeen to ariſe 
from the boſom of vexation and deſpair. The 
Jews, proſcribed by turns from every country, found 
out the way of ſaving their effects. Thus they 
rendered their retreats for ever fixed ; for though 
princes might have been willing to get rid of 


* In France, the =_ were ſlaves in mortmain, and the lords 
their ſucceſſors, Mr. Bruſſel mentions an agreement made in the 
r 1206, between the king and Thibaut count of Champagne, 
which it was agreed, that the Jews of the one ſhould not lend 

in the lands of the other. | 
their 


| 
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their perſons, yet they did not chuſe to get rid of Boo « 


their money. 
The * Jews invented letters of exchange ; com- 


merce, by this method, became capable of elud- 
ing violence, and of maintaining every where its 
und; the [richeſt merchant having none but 


inviſible effects, which he could convey impercep- 


tibly wherever he pleaſed. 

The theologians were obliged to limit their 
principles; and commerce, which they had before 
connected by main force with knavery, re- en- 
tered, if I may ſo expreſs myſelf, the boſom of 
probity. 

Thus we owe to the ſpeculations of the ſchool- 
men all the misfortunes + which accompanied the 


deſtruction of commerce; and to the avarice of 


princes, the eſtabliſhment of a practice which pu 
it in ſome meaſure out of their power. 

From this time it became neceſſary, that princes 
ſhould govern with more prudence, than they 
themſelves could ever have imagined : for great 
exertions of authority were, in the event, found to 
be impolitic z and from experience it is manifeſt, 
that nothing but the goodneſs and lenity of a 
government can make it flouriſh, ® 

We begin to be cured of Machiaveliſm, and re- 
cover from it every day. More moderation is be- 
come neceſſary in the councils of princes. What 


It is known, that under Philip- Auguſtus and Philp the Long, 
the Jews who were chaſed from France took refuge in Lom- 
bardy, and that there they gave to foreign merchants and tra- 
vellers ſecret letters, drawn upon thoſe to whom they had en- 
truſted their effects in France, which were accepted. 

+ See the 83d novel of the emperor Leo, which revokes the 
law of Baſil his father. This law of Bafil is in Hermenopulus, 
under the name of Leo, lib. 3. tit. 7. 5 27. 

| would 
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would formerly have been called a maſter-ſtroke in 
politics, would be now, independent of the horror 
it might occaſion, the greateſt imprudence. 
Happy is it for men that they are in a ſituation, 
in which, though their paſſions prompt them to be 


wicked, it is however their intereſt to be humane 


and virtuous. 


CH AP. XXI. 


The Diſtovery of two new Worlds, EF is cite 
manner Europe is affeted by it. 


＋ H E compaſs opened, if I may fo expreſs 
myſelf, the univerſe. Aſia and Africa were 


found, of which only ſome borders were known; | 


and America, of which we knew nothing. 


The Portugueſe, failing on the Atlantic ocean, 
diſcovered the moſt ſouthern point of Africa; they 


ſaw a vaſt ſea, which carried them to the Eaſt- 


Indies. Their danger upon this ſea, the diſcovery 
of Mozambique, Melinda, and Calicut, have been 
ſung by Camoens, whoſe poems makes us feel 
ſomething of the charms of the Odyſſee, and the 
magnificence of the ZEneid. 

The Verktians had hitherto carried on the oaks 
of the Indies through the Turkiſh dominions, and 


purſued it in the midſt of oppreſſions and diſcou- 


ragements. By the diſcovery of the cape of Good- 
hope, and thoſe which were made ſome time after, 
Italy was no longer the center of the trading 
world; it was, if I may be permitted the expreſ- 
ſion, only a corner of the univerſe, and is ſo ſtill. 
The commerce even of the Levant depending 
now on that of the great trading nations to both 

the 
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be conſidered as a principal. 


The Porrugueſe traded to the Indies in right of bar. 21: 
conqueſt. The (*) conſtraining laws, which the (9) See the 
Dutch at preſent impoſe on the commerce of the Relation 
little Indian princes, had been cſtabliſhed before —9 — 
by the Portugueſe. 2. chap. 


The fortune of the houſe of Auſtria was pro- 15. 
digious. Charles V. ſucceeded to the poſſeſſion 
of Burgundy, Caſtile, and Aragon; he arrived 
afterwards at the imperial dignity ; and to procure 
him a new kind of grandeur, the globe extended 
itſelf, and there was ſeen a new world paying him 
obeiſance. 

Chriſtopher Columbus diſcovered America ; and 
though Spain ſent thither only a force ſo ſmall, that 
the leaſt prince in Europe could have ſent the 
ſame, yet it ſubdued two vaſt empires, and other 
great ſtates. 

While the Spaniards diſcovered. and conquered 
the weſt, the Portugueſe puſhed their conqueſts 
and diſcoveries in the eaſt, Theſe two nations 
met each other; they had recourſe to pope Alex- 
ander VI. who made the celebrated line of parti- 
tion, and adjudged the great proceſs. | 

But the other nations of Europe would not ſuffer 
them quietly to enjoy their ſhares. The Dutch 
chaſed the Portugueſe from almoſt all their ſettle- 
ments in the Eaſt-Indies; and ſeveral other na- 
tions planted colonies in America. 

The Spaniards conſidered theſe new-diſcovered 
countries as the ſubje& of conqueſt ; while others, 
more refined in their views, found them to be the 
proper ſubjects of commerce, and upon this prin- 

- Ciple 


the Indies, Italy even in that branch can no longer Back 
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ciple directed their proceedings. Hence ſeveral 
nations have conducted themſelves with ſo much 
wiſdom, that they have given a kind of ſovereignty 
to companies of merchants, who governing theſe far- 
diſtant countries only with a view to trade, have 
made a great acceſſary power, without embarraſſing 


the principal ſtate. 


The colonies they have formed are under a kind 
of dependance, of which there are but very few 
inſtances in all the colonies of the ancients ;; whe- 
ther we conſider them as holding of the ſtate it» 
ſelf,, or of ſome trading Wr eſtabliſhed in 


the ſtate. 


The deſign of theſe colonies i is to trade on more 
advantageous conditions than could otherwiſe! be 


done with the neighbouring people, with whom 


all advantages are reciprocal. It has been eſta- 
bliſhed, that the “ metropolis, or mother country, 
alone ſhall trade in the colonies, and that from 


very good reaſon; becauſe the deſign of the ſet- 
tlement was the extenſion of commerce, not the 
foundation of a city, or of a new empire. | 


Thus it is ſtill a fundamental law of Europe, 


that all commerce with a foreign colony ſhall be | 
regarded as a mere monopoly, puniſhable: by the 
laws of the country; and in this caſe: we are | 


not to be directed by the laws and precedents of 
the | ancients, which are not at all applicable. 

It is likewiſe acknowledged, that a commerce 
eſtabliſhed between the mother en, does not 


This, in the language of the ancients is the ſtate which 
founded the colony. 

+ Except the Carthaginians, as we ſee by the treaty which 
put an end to the firſt Punic war. 
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theſe always continue in a ſtate of prohibition. 
The-difdvantage of a colony that loſes the li- 
berty of commerce, is viſibly” compenſated by 
the protection of the mother country, who de- 
fends it by her arms, or ſupports it by her laws. 
From hence follows a third law of Europe, that 
when a foreign commerce with a colony is prohi- 
bited, it is not lawful to trade in thoſe ſeas, * 


in ſuch caſes as are excepted by treaty. ib . 
to the whole 


Nations, who are, with reſpect 
globe, what individuals are in a ſtate, like theſe 
are governed by the laws of nature, and by par- 
ticular laws of their own making. One nation 
— another the ſea, as well as the land. 
The Ca 
beyond certain limits, as the Greeks had obliged li 
the king of Perſia to keep as far diſtant from the 
ſea-coaſt ® as a horſe could gallop. 

The great diſtance of our colonies is not an in- 
convenience that affects their ſafety; for if the 
mother country, on whom they depend for their 
defence, is remote, no leſs remote are thoſe na- 
tions who rival the mother country, and by whom 
they may be afraid of being conquered. 

Befides, this diſtance is the cauſe that thoſe who 
are eſtabliſhed there, cannot conform to the man- 
ner of living in a climate ſo different from their 
own; they are obliged therefore to draw from 
the mother country all the conveniencies of life. 
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ginians forbad (*) the Romans to fail 2 1 


The 0 Carthaginians, to render the Sardinians (*) Ariſto- 


® The ki 
with any veſſel of war beyond the Cyanean rocks, and the 
Chelidonean iſles, Plutarch, in the life of Cimon. 


tle on won» 


of Perſia obliged himſelf by treaty, not to fail —— 
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Book and Corſicans more dependent, forbad their plant- 
. ing, ſowing, or doing any thing of the like kind, 
under pain of death; | ſo that they ſupplied them 
with neceſſaries from Africa. | 
The Europeans have compaſſed the fame. thing, 


without having recourſe to ſuch ſevere laws. Our 
colonies in the Caribbee iſlands are under an admi- 
ble regulation i in this reſpe& z the ſubject of their 
commerce is what we neither have, nor can pro- 
duce ; and they want what is the ſubject of ours. 
A conſequence of the diſcovery of America was 
the connecting Aſia and Africa with Europe; it 
furniſhed materials for a trade with that vaſt part 
of Aſia, known by the name of the Eaſt- Indies. 
Silver, that metal ſo uſeful as the medium of com- 
merce, became now as a merchandize, the baſis 
of the greateſt commerce in the world. In fine, 
the navigation to Africa became neceſſary, in 
order to furniſh us with men to labour in the 
mines, and to cultivate the lands of America. 
Europe is arrived to ſo high a degree of power, 
that nothing in hiſtory can be compared to it. 
Whether we conſider the immenſity of its ex- 
pences, the grandeur of its engagements, the num- 


ber of its troops, and the regular payment even of 
thoſe that are leaſt ſerviceable, and which are kept | 
only for oſtentation. 
6) Tome Father Duhalde ſays (), that the interior trade 
I. pag. of China is much greater than that of all Europe. 


170. 


That might be, if our foreign trade did not aug- 
ment our inland commerce. Europe carries on 
the trade and navigation of the other three parts 


of the world; as France, England, and Holland, 


do nearly that of Europe. 
CHAP. 


{1 


A 
7 


e 
c HA FP. XXII. 


of the Richer which Spain drew from America: 


I. Euroge * has derived ſo many advantages. Boog 
from the American trade, it ſeems natural to XXI. 


8: 


imagine, that Spain muſt have derived much p. 2. 


greater. She drew from the newly · diſcovered 
world ſo prodigious a quantity of 3 and ſilver, 


that all we had before could not be compared 


to it. 


But (what one could never have expected) this 
great kingdom was every where baffled by its miſ- 


fortunes. Philip II. who ſucceeded Charles V. 


was: obliged. to make the celebrated bankruptcy 


known to all the world. There never was a prince 


who ſuffered more from the murmurs, the inſo-. 
lence, and the revolt of troops conſtantly ill paid, 


From that time the mqnarchy of Spain has been 
inceſſantly declining. This has been owing to an 
interior and phyſical defect in the nature of theſe 
riches, which renders them vain; a defect which 
increaſes every day. 

Gold and filyer are either a GAicious, or a repre- 
ſentative wealth, The repreſentative ſigns of wealth 
are extremely durable, and, in their own nature, 
but little ſubje& to decay. But the more they are 
multiplied, the more they loſe their value, becauſe 
the fewer are the things which they repreſent. 


The Spaniards, after the conqueſt of Mexico 


and Feru, abandened their natural riches, in in pur- 


® This fas been already denn i in a ſmall wars, written 


by the author about twenty years ago; which has been almoſt 


intirely incorporated in the preſent work. 
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repreſentative wealth which daily de- 
„ graded itſelf. Geld and Aver were extremely 


 {cgree. in Europe, and Spain becoming all of 3 
ſudden miſtreſs of a prodigious quantity of theſe me- 


. + tals, conceived hopes to which ſhe had never beforg 


. 7 aſpired. The wealth fhe found in the conquered 


palaces of their kings, fought not fer it with an 


countries, great as it-was, did not however equal 
thoſe of their mines. The Indians concealed part 
of them; and beſides, theſe people, who made no 
other uſe of gold and filver chan to give magni- 

ficence to the temples of their gods, and to the 


auarice like ours. In fhort, they had not the fe- 
cret of drawing theſs metals from every mine; 
but only from thoſe in which the ſeparation might 
be made with fire: they were ſtrangers to the 


manner of making uſe of mercury, and perhaps 
of mercury itſelf. — 


| However, it was not long before the ſpecie'of 
Europe was doubled; this appeared from the price 
of commodities which every where was doubled, 

Tune Spaniards. raked into the mines, ſcooped 


out mountains, invented machines to draw out 


water, to break the ore, and ſeparate it; and, as 
they fported with the liues of the Indians, they 


forced them to labour without merey. The f . 


of Rurope ſoon doubled, and the profit of 
diminiſhed in the ſame proportion; they had nn 
year the ſame quantity of meta}, which was be- 
come by one half leſs precious, 

In double the time the ſpeoie ſtill doubled, and 
the profit ſtill diminiſhed another half. 


It diminiſped even mare than half: les 15 fee in 
what manner. 


To | 


. 


c 


@ ©. 


* 


in 
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_ 6 blk tie g gi fn the min td give 8 
tehvuifice 1 to import it into 

R mu with ſothe certain ex- . 
pence; I wilt ſuppoſe this to be as 1 16.64; When 
che ſpetie was 2. donblecd, and cotiſteſbently 


becutne by one half 146 precious, the expenct was 
as 4 tc 64. Thas the galobns whith brought to 
Spain the famt quaririty of gold, bfought a thing 
My realfy Was of left val by one half, thou 
14 * « Rad been ofie Half hi 

f we f and doubling,” we ht 
fd in e cauſe of the impotent y 
of the oa P 1 

It is about two hundred years ſince they have 
worked their Indian tines. I ſuppoſe che 3 
of ſpecie at preſent in rhe trading acl is to tha 
before the diſcovery'of the Ihdies, as 32 is to'r; 
that is, it has been doubled five times: in two 
hundred years more the ſame quantity will be t6 
that before the diſcovery, as 64 is to r; that is, 
it will be doubled once more; Now at preſent, 


fifty (©) quinrals of ore yield four, five, and fix () See 


Frezier's 
oußces of geld; and when it yields only rw, the = 's 


miner receives no more from it than his ez 

In two hundred years, when the miner wilt extract 
only four, this too will only defray his charges. 
There will then be but tees rofit to be drawn 
froth the gold mines. The fame reaſoning will 
hold good of ſilver, except that the working of 
the ſilver mines is a little more-advantageous than 
thoſe of gold. 

But, if mines ſhould be diſcovered ſo fruitful as 
to give a much greater profit, the more fruitful they 
will be, the ſooner the profit will ceaſe; 
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The Portugueſe in Braſil have found mines of 
gold ſo rich *, that they muſt neceſſarily very ſoon 
make a conſiderable diminution in the profits of 
thoſe of Spain, as well as in their own. 

I have frequently heard people deplore the 
blindneſs of the court of France, who repulſed 
Chriſtopher Columbus, when he made the pro- 
poſal of diſcovering the Indies. Indeed they did, 


though perhaps without, deſign, an act of the 


greateſt wiſdom. Spain has behaved like the fool- 
iſh king, who deſired that every thing he touch- 
ed might. be converted into gold, and who was 
obliged to beg of the gods to put an end to his 


miſery. 
The companies and banks eſtabliſhed in many 


nations, have put a finiſhing ſtroke to the lower- 


ing of gold and ſilver, as a ſign or repreſentation 
of riches; for by new fictions they have multi- 
plied in ſuch a manner the ſigns of wealth, that 
gold and ſilver having this office only in part, are 
become leſs precious. 

Thus public credit ſerves inſtead of mines, and 
diminiſhes the profit which the Spaniards draw 
from theirs. | 

True it is, that the Dutch trade to the Eaſt- 
Indies has increaſed, in ſome meaſure, the value 
of the Spaniſh merchandize; for, as they carry 
bullion, and give it in exchange for the merchan- 
dizes of the Eaſt, they eaſe the Spaniards of part 


According to my Lord Anſon, Euro _ receives every year 
from Braſil two millions ſterling in gold, which is found in 
ſand at the foot of the mountains, or in the beds of rivers. 
When TI wrote the little treatiſe mentioned in the firſt note of 
this chapter, the returns from Braſil were far from being ſo 
conſiderable an object as they are at prefent. 
of 


f 


GO & | 45 > v + %% +», & 


—-»B MSA. 


' OF LAWS. 


85 


of a commodity, which in Europe abounds too Boo 


much. 
And this trade, in which Spain ſeems to be only 


indirectly concerned, is as advantageous to that 


XXI. 


Chap. 22. 


nation, as to thoſe who are directly employed in 


carrying it on. 
From what has doin faid, we may form a judg- 


ment of the laſt order of the council of Spain, 
which prohibits the making uſe of gold and ſilver 


in gildings, and other ſuperfluities: a decree as ri- 
diculous as it would be for the ſtates of Holland 


to prohibit the conſumption of ſpices. 


My reaſoning does not hold * againſt all 


mines; thoſe of Germany and Hungary, which 
produce little more than the expence of working 
them, are extremely uſeful. They are found in 
the principal ſtate; they employ many thouſand 
men, who there conſume their ſuperfluous com- 


modities; and they are properly a manufacture 


of the country. 

The mines of Germany and Hungary promote 
the culture of land; the working of thoſe of 
Mexico and Peru deſtroys | "Oy 

The Indies and Spain are two powers under 
the ſame maſter ; but the Indies are the principal, 
while Spain is only an acceſſory. It is in vain for 
politics to attempt to bring back the principal to 
the acceſſory; the Indies will always draw Spain 
to themſelves. | 
Of the merchandizes, to the value of about 
fifty millions of livres, annually ſent to the Indies, 
Spain furniſhes only two millions and a half: the 
Indies trade for fifty millions, the Spaniards for 


two and a half. 
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x That muſt be a bed kind of riches which de- 


hap- 23 hation, on the number of its inhabitants, and on 


pends on accident, and not on the induſtry of 3 


te cultivation of its lands, . The king of Spain, 
. o receives great ſyms from his cuſtom-houſe at 

adiz, is in this reſpect only a rich individual in a 
ſtate extremely poor. Eyery thing paſſes between 
- ſtrangers and himſelf, while his ſupjects hays 
ſcarcely any ſhare in it: this commerce is indg- 
2155 80 both of the good 2nd bad fortune of his 
* . provinces of Caſtile able to 12 him 
a ſum equal to that of the cuſtom-houſe of Cachz, 
his power would be much greater: his riches would 
be the effect of the wealth af the country: theſe 
provinces would animate all the others, and they 
would be all together more capable of ſupporting. 
their reſpeRive charges: inſtead of a great trea- 
- fury, be would have a great people. 


A Problem, 


'T is not for me to decide the queſtion, whether 


7 


if Spain he not herſelf able to carry on the trade 
of the Indies, it would not be better to leave it 
open to ſtrangers, I will only ſay, that it is for 
their advantage to load this commerce with as few 
obſtacles as politics will permit. When the mer- 
chandizes, which ſeveral nations ſend to the Indies, 
are very dear, the inbabitants of that country give 
a great deal of their commodities, which is gold 
wid ſilver, for very little, of thoſe of foreigners : 
the contrary to this happens when they are at a low 
price. 
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price. It would perhaps be of uſe, that theſe na- Boo * 


always cheap. Theſe are principles which deſerve 
to be examined, 12 them however 


from other conſiderations ;. the ſafety of the In- 


dies, the advantages of one only cultoiti-foute, 
the danger of making rent alterations, and the 
foreſeen inconveniencies, which are often leſs dan- 
gerous than thoſe ich cannat'be foreſeen, 


- 


tions ſhould underſell each ether, to the end . 
the merchandizes carried to the Indies might be Pt 
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BOOK. XXII. 


Of Laws in relation to the Uſe" of 


Money. 


CHAP I. 
The Reaſon of the Uſe of Money. 

EOPLE who have few merchandizes, as ſa- 
vages, and among Civilized nations, thoſe 

who have only two or three ſpecies, trade 

by exchange. Thus the caravans of Moors who 
go to Tombactu, in the heart of Africa, have no 
need of money, for they exchange their ſalt fot 
gold. The Moor puts his ſalt in 4 Heap, and the 
Negro his duft in another; if there is not gold 
enough, the Moor takes away ſome of his ſalt, or 
the Negro adds more gold, till both parties are 


But when « nation traffics with a great variety 
of merchandizes, money becomes neceſſary; be- 
cauſe a metal eaſily carried from place to place, 


. faves the great expences, which people would be 


obliged to be at, if they always proceeded by ex- 
change. 

As all nations have reciprocal wants, it frequently 
happens that one is deſirous of a large quantity 
of the others merchandizes, when the latter will 
have very little of theirs, though, with reſpect to 
another notion, the 2 is directly oppoſite. But 

when 
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when nations have money, and proceed by buying 
and ſelling, thoſe who take moſt merchandizes, 
pay the balance in ſpecie. And there is this dif- 
ference, that in the caſe of buying, the trade car- 
fied on is in proportion to the wants of the nation 
that has the greateſt demands; whilft in barter- 
ring, the trade is only according to the wants of 
the nation, whoſe demands are the feweſt: without 
which the latter would be under an impoſſibility of 
balancing its accounts. 1 | 


CHAP. Il 
f the Nature of Maney. 


ONEY is a fign which repreſents the va- 

lue of all merchandizes. Metal is taken for 
this deſign, as being durable *, becauſe it conſumes 
but little by uſe; and becauſe, without being de- 
ſtroyed, it is capable of many diviſions. A pre- 
cious metal has been choſen as a ſign, as being 
moſt portable. A metal is moſt proper for a com- 
mon meaſure, becauſe it can be eaſily reduced to 
the ſame ſtandard. Every ſtate fixes upon it a 
particular impreſſion, to the end that the form 
may correſpond with the ſtandard and the weight, 
and that both may be known by inſpection only. 
The Athenians, not having the uſe of metals, 
made uſe of oxen , and the Romans of ſheep : 


but one ox is not the ſame as another ox, in the 


The (ﬆ| made uſe of for this purpoſe in Abyflinia has this 
defect, that ir is continually waſting away. 
+ Herodotus, in Clio, tells us, that the Lydians found out the 
art of coining money; the Greeks learnt it from them; the 
Athenian coin had the impreſſion of their ancient ox. I have 
ſeen one of thoſe pieces in the Earl of Pembroke's cabinet. 
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as another. 
As ſpecie is the ſign of the value of merchan- 


| as, paper is the ſign of the value of ſpecie; 


and when it is of the night ſort, it repreſents this 
value in ſuch a manner, that as to the effects pro- 
duced by it, there is not the leaſt difference. 

In the ſame manner, as money is the ſign. and 
repreſentative of a thing, every thing is a ſign and 
repreſentative of money ; and the ſtate is in a proſ- 
perous condition, when, on the one hand, money 


perfectly repreſents all things; and, on the other, all 


things perfectly repreſent money, and are recipro- 


cally the ſign of each other; that is, when they 


have ſuch a relative value, that we may have the 
one as ſoon as we have the other. This never 


1 happens in any other than a moderate government, 


nor does it always happen there : for example, if 


the laws favour the- diſhoneſt debtor, his effects 


are no longer a repreſentative or ſign of money. 


With regard to a deſpotic government, it would be 


a prodigy, did things there repreſent their fign, 
Tyranny 2 diſtruſt make every one bury * their 


* things are not there then the repreſentative 


of money. 
Legiſlators have ſometimes had the art, not only 


to make things, in their on nature, the repreſen- 
tative of ſpecie, but to convert them even into 
ſpecie, like the current coin. Cæſar, when he was 


95 __ (*) dictator, permitted debtors to give their lands 


in payment to their creditors, at the price they 
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were worth before the civil war. () Tiberius or- Boox 
dered, that thoſe who deſired ſpecie ſhould have it II. 
from the public treaſury, on binding over their (?) - 5K 
land to double the value. Under Cæſar, the lands tus, lib. 6. 


were the money which payed all debts; under Ti- 
berjus, ten thauſand ſeſterces in land became as 
current money, equal to five thouſand ſeſterces in 
ſilver. | ; | 

The magna charta of England provides againſt 
the ſeizing the lands or revenues of a debtor, when 
his moveable or petſonal goods are ſufficient to pay, 
and he is willing to give them up to his creditors: 
thus all the good of an Engliſhman repreſented 
m 


Qney. | 

The laws of the Germans conſtituted money a 
ſatigfaction for the injuries that were committed, and 
for the ſufferings due to guilt. But as there was but 
very little ſpecie in the country, they again conſti- 
tuted this money to be paid in goods or chattels. 
This we find appointed in a Saxon law, with cer- 
tain regulations ſuitable to the caſe and conveni- 


ence of the ſeveral ranks of people. Ar firſt (*) (+) The . 
the law declared the value of a ſau in cattle ; the Laws of 
ſay of two tremiſes anſwered to an ox of twelve ons, chap 
months, or to an ewe with her lamb; that of 18. 


three tremiſes, was worth an ox of ſixteen months, 
With theſe people maney became. cattle, goods, 
and merchandize ; and theſe again became money. 

Money is not only a ſign of things; it is alfa 


a ſign and repreſentative of money, as we. ſhall ſes 


in the chapter on exchange. 
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CHAP. m. 
Of ideal Maney. 


HERE is both real and ideal money. Ci- 
vilized nations generally make uſe of ideal 
money only, becauſe they have converted their real 
money into ideal. At firſt, their real money was 
fome metal of a certain weight and ſtandard : but 
ſoon diſhoneſty or want made them retrench a part 
of the metal from every piece of money, to which 


they left the ſame name; for example, from a livre 


at a pound weight they took half the ſilver, and ſtill 
continued to call it a livre; the piece which was the 
twentieth part of a pound of ſilver, they continued 


to call a ſou, though it is no more the twentieth 


part of this pound of ſilver. By this method the 
livre is an ideal livre, and the ſou an ideal ſou. 
Thus of the other ſubdiviſions; and ſo far may 


this be carried, that what we call a livre, ſhall 
be only a ſmall part of the original livre or pound, 
which renders it ſtill more ideal. It may even 


happen, that we have no piece of money of the 
preciſe value of a livre, nar any piece exactly 
worth a ſou: then the livre and the ſou will be 
purely ideal. They may give to any piece of 
money the denomination of as many livres and as 
many ſous as they pleaſe; the variation may be 
continual ; becauſe it is as eaſy to give another 
name to a thing, as it is difficult to change the 
thing itſelf, 

To take away the ſource of this abuſe, i it would 
be an excellent law for all countries, who are de- 
firous of making commerce flouriſh, to ordain, 

that 
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that none but real money ſhould be current; and, 
to prevent any methods from being . to ren- 
der it ideal. 5 
Nothing ought to be ſo exempt from variation, 
as that which is the common meaſure of all. 
Trade is in its own nature extremely uncertain : 
and it is a great ęvil to add a new uncertainty to 
that which | is founded on the nature of the thing. 


C'H A P. IV. 
- Of the Quantity of Gold and Silver. 
HIL E civilized nations ate the miſtreſſes 
of the world, gold and ſilver, whether they 
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draw. it from amongſt themſelves, or fetch it from 


the mines, muſt increaſe every day, . On the con- 


trary, it diminiſhes when barbarous nations prevail. 


We know how great was the ſcarcity of theſe me- 
tals, when the Goths and Vangals on the one ſide, 
and on the other the Saracens and Tartars, broke 
in * a torrent on Fg civilized world, 


CHAP. V. 
The ſame Subject continued. 


T HE bullion drawn from the American mines, 
imported into Europe, and from thence ſent 
to the Eaſt, has greatly promoted the navigation of 
the European nations; for it is a merchandize which 
Europe receives in exchange from America, and 
which ſhe ſends in exchange to the Indies. A pro- 
digious quantity of gold and ſilver is therefore an 
advantage, when we conſider theſe metals as a mer- 

chandize: but it is otherwiſe, when we conſider them 
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The bebe why Inter Ea? 
NMaer the Congueft of the Indien. 


(+) Hit. * ARCTLXSSO informs us (e), thar' in id, 
the Civil after the conqueſt of the Inches, the mrereft; 


— ff which was at ten per cent. felf to five: This was 


Wan in the a neceſſary conſequence; A great quanriry of ſpe⸗ 

Yel-In- cie being all of a ſudtler brought into Euro 
much fewer perſors had need” of money. be 
price of all thingy increafed, while the value of 
money diminifhed'; the proportion was then 
broken, and all the old debts were diſcharged. 
We may recollecł the tine of the Syſtem +; when 
every thing wab at à high price, exxept ſpecie. 
Thoſe who had money after the conqueſt of the 
Indies, were obliged to lower the price or hire of 
tttfeir merchandize; that is, in other words, their 

Ria intereſt. 

From this time they were unable to bring in- 
tereſt to its ancient! ſtandard, becauſe the quantity 
of ſpecie brought to Eutope has been annually 


of Suppoſing a mark: or eight ouncer of filver to be worth 
forty-nine livres, and copper twenty ſols per pound. _ 
＋ In _— Mr. Law's projet was called by this name. 
increaſing. 


hu 
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;nereaſing. Beſides, as the public funds of ſome Boog 

ates, founded on riches procured by commerce, d g. 
ve but à very ſmall intereſt, it became neceſſary 1 

fr the contracts of individuals to be regulated 

Foy theſe, In ſhort, the courfe of exchange having 

de rondered the conveying of fpecie from one coun- 

try to another remarkably eaſy, money cannot 


be ſtarce in a place where they may be fo readily 
ſupplied with it, by thoſe who have it in plenty” 


| CH AP. VIE. "my 
How the Price of Things is ft in the Feria 
_ of ihe Sign of Riches. 


gn is the price of merchandizes or ma- 
nufacturez. But how ſhalf we fix this price? 
or in other words, by what plece of money is 
every thing to be repreſented ? | 

If we compare the maſs of gold and filver in the 
whole world, wich the quantity of merchandizes., 
therein contained, it is certain, that every commo- 
dity or merchandize i in particular, may be com- 
pared to a certain portion of the intire maſs of 
gold and filver. As the total of the one is to the 
total of the other, ſo part of the one will be to 
part of the other. Let us ſuppoſe, that there is 
only one commodity or merchandize in the world, 
or only one to be purchaſed, and that this is di- 
viſible like money: a part of this merchandize 
vill anfwer to à part of the maſs of gold and fil- 
yer; the half of the total of the one, to the half 
of the total of the other ; the tenth, the hundreth, 
the thouſand part of the one, to the tenth, the 
hundreth, the thouſandth part of the other. But 
3 as 
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Boox as that which conſtitutes property amongſt man. 
A kind is not all at once in trade; and as the metal 
7271 or money, which are the ſign of Property, are not 
all in trade at the ſame time:; the price is fixed 
in the compound ratio of the total of things with 
the total of ſigns, and that of the total of things 

in trade with the total of ſigns in trade alſo: 
and as the things which are not ia trade. to- day 
may be in trade to- morrow, and the ſigns not 
now in trade may enter into trade at the ſame 

time, the eſtabliſhment of the price of things fun- 
damentally depends on the proportion of the total 

of things to the total of ſigns. a. 

Thus the prince or the magiſtrate can no more 
aſcertain the value of merchandizes, than he can 
eſtabliſh by a decreg, that the relation 1 has ta 

(') Hifery 10, is equal to that of 1 ta 30. Julian's () low- 
. ering the price of proviſions at Antioch, was the 
by Socra- cauſe of a moſt terrible famine, 


tes, lib, 2. 
CHAP. VIII. 
The ſame Subject continued. 


H E negroes on the coaſt of Africa have a 

_ ſign of value without money, It is a ſign 
merely ideal, founded on the degree of eſteem 
which they fix in their minds for every merchan- 
dize, in proportion to the need they have of it. A 
certain commodity or merchandze js worth three 
macoutes ; another, ſix macqutes z another, ten 
macoutes ; that is, as if they ſaid ſimply three, 
ſix, and ten. The price is formed by a compa- 
tiſon of all merchandizes with each other, They 
have therefore no particular money; but each kind 
of merchandize is money to the other. 13 


Let us for a moment transfer to ourſelves this BO OR. 
manner of valuing things, and join it with ours: Il, 
all the merchandizes and goods in the world, or ap: * 
elſe all the merchandizes or manufactures — a 
ſtate, particularly conſidered as ſeparate from all 
others, would be worth a certain number of ma- 
coutes; and, dividing the money of this ſtate 
into as many parts as there are macoutes, one 
part of this diviſion of money will be the ſign of 
a macoute. 

If we ſuppoſe the quantity of ſpecie in a ſtate 
doubled, it will be neceſſary to double the ſpecie 
in the macoute; but if, in doubling the ſpecie, 
jou double alſo the macoute, the proportion will 
remain the ſame as before the doubling of either. 

If ſince the diſcovery of the Indies, gold and 
filver have increaſed in Europe in the proportion of 
1 to 20, the price of proviſions and merchandizes 
muſt have been inhanced in proportion of 1 to 
20, But if, on the other hand, the number' of 
merchandizes has increaſed. as 1 to 2, it neceſſa- 
rily follows, that the price of theſe merchandizes 
and proviſions, having been raiſed in proportion of 
1 to 20, and fallen in proportion of 1 to 2, it 
neceſſarily follows, I ſay, that the proportion is 
only as 1 to 10. 

The quantity of goods and merchandizes in- 
creaſes by an augmentation of commerce, the aug- 
mentation of commerce by an augmentation of 
the ſpecie which ſucceſſively arrives, and by new 
communications with freſh- diſcovered countries 
and feas, which furniſh us with new ' commodities 
and new merchandizes. 
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CHAP. N. 
Of the relative Searcity of Gold and Silver, 


on |. expe y the politive plenty and ſcarcity of 


= 5 


gold and ſilver, there is till a relative abun- 
danoe and 2 relative ſcarcity of one of theſe mer 


compared to the other. 


The avaricious hoard up their gold and ſilver, 
for as they do not care to ſpend, they are fond of 
ſigns that are not ſubject to decay. They prefer 
gold to filver, becauſe as they are always afraid of 
loſing, they can beſt conceal that which takes up 
the leaſt room, Gold therefore diſappears when 
there is plenty of ſilver, by reaſon that every one 
has ſome to conceal ; it appears again when ſilver 
is ſcarce, becauſe they are obliged to draw it from 
its confinement. | 

It is then a rule: that gold is common when fil- 
ver is ſcarce, and gold is ſcarce when ſilver is com- 
mon. This lets us ſee the difference between their 
relative and their real abundance and ſcarcity : of 
which I ſhall preſently ſpeak more at large. 


CHAP. X. 
Of Exchange. 


"F* HE relative abundance and ſcarcity of ſpe- 


cie in different countries, forms what is called 
the courſe of exchange. 
Exchange is a fixing of the actual and momen- 
tary value of money. 
Silver, as a metal, has a value like all other mer- 
chandizes, and an additional value as it is Wir 
a : - 0 
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of becoming the ſign of other merchandizes. If Bt 
it were no more than a mere merchandize, OE 
would loſe much of its value. A 

Silver, as money, has a value, which the prince 
o in ſome reſpects can fix, and in others he cannot. 

1. The prince eſtabliſhes a proportion between a 
quantity of ſilver as metal, and the fame quantity + 
as money. 2. He fixes the proportion between the 
ſeveral metals made ufe of as money. 3. He eſta- 
bliſhes the weight and ſtandard of every piece of 
money. In fine, 4. he gives to every piece that 
ideal value, of which I have ſpoken. I ſhall. call 


m7 nm. 


P the value of money in theſe four reſpefts its poſtive 
8 value, becauſe it may be fixed by law. 

= The coin of every ſtate has, befides this, a relative 
: value, as it is compared with the money of other 


countries, This relative value is eſtabliſhed by the 
exchange 3 and greatly depends on its poſitive va- 
lue. It is fixed by the general opinion of the 
merchants, never by the decrees of the prince; 
becauſe it is ſubject to inceſſant variations, and 

depends on a thouſand accidents, | 
The ſeveral nations, in fixing this relative value, 

are chiefly guided by that which has the greateſt 
quantity of ſpecie. If ſhe has as much ſpecie as all 
| the others together, it is then moſt proper for the 
others to regulate theirs by her ſtandard ; and the 
regulation between all the others will pretty near- 
y agree with the regulation made with this prin- 

cipal nation. . þ;. 

In the actual ftate of the globe, Holland is 

1 \ | 

a kind of rer 7 — | 


agreeable to their own intereſts. 
H 2 the 
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Boox the nation we are ſpeaking of. Let us examine 
XXII. 
Chap. 10. 


the courſe of exchange with relation to her. 

They have, in Holland, a piece of money called 
a florin, worth twenty ſous, or forty half · ſous or 
gros. But, to render our ideas as ſimple as poſ- 
ſible, ler us, imagine that they have not any ſuch 
piece of money in Holland as a florin, -and that 
they have no other but the gros: a man who 
ſhould have a thouſand florins, would have forty 
thouſand gros; and ſo of the reſt. Now the ex- 
change with Holland is determined by our know- 
ing how many gros every piece of money in other 
countries is worth; and as the French commonly 
reckon by a crown of three livres, the exchange 
makes it neceſſary for them to know how many 
gros are contained in a crown of three livres. If 
the courſe of exchange is at fifty-four, a. crown of 
three livres will be worth fifty-four gros; if it is at 
ſixty, it will be worth ſixty gros. If filver is ſcarce 
in France, a crown of three livres will be worth more 
gros; if plentiful, it will be worth leſs. 

This ſcarcity or plenty, from whence reſults the 
mutability of the courſe of exchange, is not the real, 


but a relative ſcarcity or plenty. For example ; 


when France has greater occaſion for funds in Hol- 
land, than the Dutch of having funds in France, 
ſpecie is ſaid to be common in France, and ſcarce 
in England; and vice verſa. 

Let us ſuppoſe that the courſe of exchange with 
Holland is at fifty- four. If France and Holland 
compoſed only one city, they would act as we do 
when we give change for a crown: the French- 


man would take three livres out of his pocket, and 


the Dutchman fifty-four gros from his. But as 
| | there 
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there is ſome diſtance- between Paris and Amſter- 
dam, it is neceſſary that he, who for my crown of & 
three livres gives me fifry-four gros, which he has 
in Holland, ſhould give me a bill of exchange for 
fifry-four gros payable in Holland. The fifty- four 
gros is not the thing in queſtion ; but a bill for 
that fum. Thus, in order to judge of the * ſcar- 
city or plenty of ſpecie, we muſt know if there are 
in France more bills of fifty-four gros drawn upon 
Holland, than there are crowns drawn upon France. 
If there are more bills from Holland, than there 
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are from France, ſpecie is ſcarce in France, and 


common in Holland; it then becomes neceſſary 
that the exchange ſhould riſe, and that they give 
for my crown more than fifty- four gros; otherwiſe 
I will not part with it; and vice ver/a, 


Thus the various turns in the courſe of exchange 


form an account of debtor and creditor, which muſt 
be frequently ſettled ; and which the ſtate in debt 
can no more diſcharge by exchange, than an indi- 
vidual can pay a debt by giving change for a piece 
of ſilver. 

We will ſuppoſe that there are but three ſtates in 


the world, France, Spain, and Holland; that ſe- 


veral individuals in Spain are indebted to France 
to the value of one hundred thouſand marks of 
ſilver ; and that ſeveral individuals of France owe 
in Spain one hundred and ten thouſand marks : 


now, if ſome circumſtance both in Spain and 


France ſhould cauſe each to withdraw his ſpecie, 
what will then be the courſe of exchange? . Theſe 
two nations will reciprocally acquit each other of 


There is much ſpecie in a place, when there is more ſpecie 
than paper; there is little, when there is more paper than ſpecie. 
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an hundred thouſand marks; but France will ftift 
owe ten thouſand marks in Spain, and the Spa- 
niards will ſtill have bills upon France, to the va- 
hae of ten thouſand marks; while France will have 
hone at all upon Spain.. | 
But if Hotland was in a contrary ſituation with 
reſpect to France, and in order to balance the ac- 
count muſt pay her ten thoufand marks, the French 


would have two ways of paying the Spaniards ; 


either by giving their creditors in Spain bills for 
ten thouſand marks upon their debrors in Holland, 
of elſe by ſending ſpecie to the value of ten thou» 
ſand marks to Spain. 

From hence it follows, that when a ſtate has oc- 


eafion to remit a ſum of money into another 'coun- 


try, it is indifferent, in the nature of the thing, 
whether ſpecie be conveyed thither, or they take 
bills of exchange, The advantage or difadvan- 
tage of theſe two methods ſolely depends on actual 


_ tircumſtances. We muſt enquire which will yield 
moſt gros in Holland, money carried thither in 
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ſpecie, or a bill upon Holland for the like ſum “. 

When money of the ſame ſtandard and weight 
in France yields money of the ſame ſtandard and 
weight in Holland, we ſay that the exchange is at 
par. In the actual ſtate of ſpecie (®), the par is 
nearly at fifty- four gros to the crown, When the 
exchange is above fifty-· four gros, we ſay it is high : 
when beneath, we ſay it is low. | 

In order to know the loſs and gain of a ſtate, 
in a particular ſituation of exchange, it muſt be 
conſidered as debtor and creditor, as buyer and - 
ſeller. When the exchange is below par, it loſes 


Wich the expence of carriage and inſurance deducted 
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as a debtor, and gains as a creditor; it loſes as a Book 


buyer, and gains as a ſeller. It is obvious it 
loſes as debtor : ſuppoſe, for France 
owes Holland a certain number of gros, the fewer 

there are in a crown, the more crowns ſhe has 


to pay. On the contrary, if France is creditor for 
a certain number of gros, the leſs number of gros 


there are in a crown, the more crowns ſhe will re- 
ceive. The fare loſes alſo as buyer; for, there 
muſt be the ſame number of gros, to purchaſe the 
ſame quantity of merchandizes ; and while the 
change is low, every French crown is worth fewer 
gros. For the ſame reaſon the ſtate gains as a 
ſeller : I fell my merchandize in Holland for a cer- 
tain number of gros; I receive then more crowns 


in France, when for every fifty gros I receive a 
crown, than I ſhould do if I received only the ſame 


crown for every fifty-four. The contrary to this 
takes place in the other ſtate. If the Dutch are in- 
debted a certain number of crowns to France, they 
will gain; if this money is owing to them, they 
will loſe; if they ſell, they loſe; and if they buy, 
they gain. 

It is proper to purſue this ſomething farther. 
When the exchange is below par; for example, if 
it be at fifty inſtead of fifty- four, it ſhould follow, 
that France, on ſending bills of exchange ro Hol- 
land for fifty-four thouſand crowns, could buy mer- 
chandizes only to the value of fifty thouſand ; and 
that, on the other hand, the Dutch ſending the value 
of fifty-thouſand crowns to France, might buy fifty- 
four thouſand, which makes a difference of ] that 
is, a loſs to France of more than ; fo that France 
would be obliged to ſend to Holland 5 more 3 
H 4 
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Book cie or merchandize, than ſhe would do was the ex- 
XXII. change at par. And as the miſchief muſt conſtant- 
_ ly increaſe, becauſe a debt of this kind would bring 
the exchange ſtill lower, France would in the end 

be ruined. It ſeems, I ſay, as if this ſhould cer- 

tainly follow; and yet it does not, becauſe of the 

oy See Principle which I have (h) elſewhere eſtabliſhed ; 
book 20. which is, that ſtates conſtantly lean towards à bal- 
* lance, in order to preſerve their independency. Thus 
they borrow only in proportion to their ability to 
pay, and meaſure their buying by what they ſell: 
and taking the example from above, if the ex- 


change falls in France from fifty- four to fifty, the 


Dutch who buy merchandizes in France to the 
value of a. thouſand crowns, for which they uſed 
to pay fifty-four thouſand gros, would now pay 
only fifty thouſand, if the French would conſent 
to it, But the merchandize of France will riſe 
inſenſibly, and the profit will be ſhared between 
the French and the Dutch ; for 'when a merchant 
can gain, he eaſily ſhares his profit: there ariſes 
then a communication of profit between the French 
and the Dutch. In the' ſame manner the French, 
who bought merchandizes of Holland for fifty- 
four thouſand gros, and who, when the exchange 
was at fifty-four, paid for them a thouſand crowns, 
will be obliged to add + more in French crowns to 
buy the ſame merchandizes. But the French mer- 
chant being ſenſible of the loſs he- ſuffers, will 
take up leſs of the merchandize of Holland. The 
French and the Dutch merchant will then be both 
loſers, the ſtate will inſenſibly fall into a balance, 
and the lowering of the exchange will not be at- 
tended with all thoſe inconveniencies which we had 
zeaſon to fear, + A 
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country, when the — is — par, without 
injuring his fortune ; becauſe,” when it returns, he 
recovers what he had loſt; but a prince, who 
ſends only ſpecie into a foreign country, which 
never can return, is always a loſer, 

When the merchants have great dealings in any 
country, the exchange there infallibly riſes. This 
proceeds from their entering into many engage- 
ments, buying great quantities of merchandizes, 
and drawing upon e countries to pay for 
them. 

A prince may amaſe great 1 in his domi- 
nions, and yet ſpecie may be really ſcarce, and re- 
latively common; for inſtance, if this ſtate is 
indebted for many merchandizes to a foreign coun- 
try, the exchange will be low, though ſpecie be 
ſcarce, 

The exchange of all places conſtantly tends to 
a certain proportion, and that in the very nature of 
things. If the courſe of exchange from Ireland to 
England is below par,. and that of England to Hol- 
land is alſo under par, that of Ireland to Holland 


will be ſtill lower; that is, in the compound ratio 


of that of Ireland to England, and that of Eng- 
land to Holland : for a Dutch merchant, who can 
have his ſpecie indirectly from Ireland, by: the 
way of England, will not chuſe to pay dearer, by 
having it the direct way. This, I ſay, ought na- 
turally to be the caſe : but, however, it is not ex- 
actly ſo; there are always circumſtances which 
vary theſe things; and the different profit of draw- 
ing by one place, or of drawing by another, con- 
ſtitutes the particular art and dexterity of the 

bankers, 
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When 1 a ſtate raiſes * ſpecie, for inſtance, when 
it gives the name of ſix livres, or two crowns, to 
what was before called three livres, or one crown, 
this new denomination, which adds nothing real to 
the crown, ought not to procure a ſingle gros more 
by the exchange. We ought only to have for the 
two new crowns, the fame number of gros which 
we before received for the old one, If this does 
not happen, it muſt not be imputed as an effect of 
the regulation itſelf; but to the novelty and ſud- 
denneſs of the affair. The exchange adheres to 
what is already eſtabliſhed, and is not altered till 

after a certain time. 
| When a ſtate, inſtead of only raiſing the ſpecie 
by a law, calls it in, in order to diminiſh its ſize, 
it frequently happens, that during the time taken 
up in its paſſing again through the mint, there are 
two kinds of money; the large, which is the old, 
and the ſmall, which is the new; and as the large 
is cried down, as not to be received as money, and 
bills of exchange muſt conſequently be paid in the 
new, one would imagine then, that the exchange 
ſhould be regulated by the new. If, for example, 
in France the ancient crown of three livres, being 
worth in Holland ſixty gros, was reduced one half, 
the new crown ought to be valued only at thirty. 
On the other hand, it ſeems as if the exchange 
ought to be regulated by the old coin; becauſe the 
banker who has ſpecie, and receives bills, is obliged 
to carry the old coin to the mint, in order to 
change it for the new; by which he muſt be a 


loſer. The exchange then ought to be fixed be- 
| tween 
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tween the value of the old coin, and that of the B o o K 


new. The value of the old is decreaſed, if we may 


call it ſo, boch becauſe there is already ſome of the Chap. 10. 


new in trade, and becauſe the bankers cannot keep 
up to the. rigour of the law ; having an intereſt in 
letting looſe the old coin from their cheſts, and 
being ſometimes obliged to make payments with 
it. Again, the value of the new ſpecie muſt riſe ; 
becauſe the banker having this, finds himſelf in a 
ſituation, in which, as we ſhall immediately prove, 
he will reap great advantage by procuring the old. 
The exchange ſhould then be fixed, as 1 have al- 
ready ſaid, between the new and the old coin. For 
then the bankers find it their intereſt co ſend 
the old out of the kingdom; becauſe by this me- 
thod they procure the ſame advantage as they could 
receive from a regular exchange of the old ſpe- 
cie, that is, a great many gros in Holland ; and 
in return, a regular exchange a little lower, between 
the old and the new ſpecie, which would bring ma- 
ny crowns to France. 

Suppoſe that three livres of the old coin yield 
by the actual exchange forty-five gros, and that by 


ſending this ſame crown to Holland, they receive 


ſixty ; but with a bill of forty- five gros, they pro- 
cure a crown of three livres in France, which be- 


ing ſent in the old ſpecie to Holland, ſtill yields 


ſixty gros: thus all the old ſpecie would be ſent 
out of the kingdom, and the bankers would run 
away with the whole profit. 

To remedy this, new meaſures muſt be taken. 
The ftate, which coined the new ſpecie, would it- 
ſelf be obliged to ſend great quantities of the old 
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, Pretty nearly to as many gros for a crown of three 
© livres out of the country. I ſay, to nearly the 
ſame ; for while the profits are ſmall, the bankers 
will not be tempted to ſend it abroad, becauſe of 
the expence of carriages and the danger of con- 
fiſcation. 

It is fit that we ſhould give a very clear idea of 
this. Mr. Bernard, or any other banker employed 
by the ſtate, propoſes bills upon Holland, and gives 
them at one, two, or three gros higher than the ac- 
tual exchange; he has made a proviſion in a foreign 
country, by means of the old ſpecie which he has 
continually been ſending thither z and thus he has 


. raiſed the exchange to the point we have juſt men- 


tioned. In the mean time, by diſpoſing of his bills, 
he ſeizes on all the new ſpecie, and obliges the other 
bankers, who have payments to make, to carry 
their old ſpecie to the mint: and, as he inſenſibly 


obtains. all the ſpecie, he obliges the other bankers 


to give him bills of exchange at a very high price. 
By theſe means,' his profit, in the end, compen- 


fates, in a great. meaſure, for the loſs he ſuffered at 
the beginning. 


It is evident, that during theſe tranſactions, the 
ſtate muſt be in a dangerous criſis. Specie muſt be- 
come extremely ſcarce; 1. becauſe much the greateſt 
part is cried down : 2. becauſe a part will be ſent 
into foreign countries: 3. becauſe every one will lay 
it up, as not being willing to give that profit to the 
prince, which he hopes to receive himſelf. * Ir is 
dangerous to do it ſlowly; and dangerous alſo to 


do it in too much haſte. If the ſuppoſed gain 
be immoderate, the inconveniencies increaſe in 
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We ſee, from what has been already ſaid, that g̃ ö o x 
when the exchange is lower than the ſpecie, a pro- — f 
fit may be made by ſending it abroad; for 4 


ſame reaſon, when it is higher than the ſpecie, 
there is profit in cauſing it to return. 

But there is a caſe in which profit may be made 
by ſending the ſpecie out of the kingdom, when the 
exchange is at par; that is, by ſending it into a 
foreign country to be coined over again. When 
it returns, an advantage may be made of it, whe- 
ther it be circulated in the country, or paid for 
foreign bills. | 

If a company has been erected in a ſtate with 
a prodigious ſtock, and this ſtock has in a few 
months been raiſed twenty or twenty-five times 
above the original purchaſe; if, again, the ſame 
ſtate eſtabliſhed a bank, whoſe bills were to perform 
the office of ſpecie, while the numerary value of 
theſe bills was prodigious, in order to anſwer to 
the numerary value of the ſtocks, (this is Mr. Law's 
Syſtem) it would follow, from the nature of things, 
that theſe ſtocks and theſe bills would vaniſh in 
the ſame manner as they aroſe. Stocks cannot ſud- 
denly be raiſed twenty or twenty-five times above 
their original value, without giving a number of 
people the means of procuring immenſe riches in 
paper: every one would endeavour to ſecure his for- 
tune; and as the exchange offers the moſt eaſy way 
of removing it from home, or conveying it whither 
one pleaſes, people would inceſſantly remit a part 
of their effects to the nation that regulates the ex- 
change. A projett for making continual remittances 
into a foreign country, muſt. lower the exchange. 
Let us ſuppoſe, that at the time of the Syſtem, in 

proportion 
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proportion to the ſtandard and weight of the Oilver 
coin, the exchange was fixed at forty gros to the 
crown ; when a vaſt quantity of paper became mo- 
ney, they were unwilling to give more than thirty. 
nine gros for a erewn, and afterwards thirty · eight, 
thirty-ſeven, &e. This proceeded ſo far, that after 
a while they would give but eight gros, and at laſt 
there was no exchange at all. 
The exchange ought in this eaſe to have regulated 
the proportion between the ſpecie and the paper of 
France. I ſuppoſe, that by-the weight and ſtandard 
of the filver, the crown of three livres in filver was 
worth forty gros, and that the exchange being 
made in paper, the crown of three livres in pa- 
per was worth only eight gros, the difference was 


. four-fifths. The crown of three livres in paper 


was - then worth four-fifths leſs than the crown 
of three livres in falver, 


CE. A AFP. XI, 


Of the Ar of the Romans irh ręſpect 
70 


Hs great ſoever the exertion of authority has 
been in our times, with reſpect to the ſpecie 
of France during the adminiſtration of two ſucceſ- 


ceſſive miniſters, till it was vaſtly exceeded by the 


puted for empire with the Carthaginians. 


Romans; not at the time when corruption had 


crept into their republic, nor when they were in a 


ſtate of anarchy; but when they were, as much by 


their wiſdom as their courage, in the full vigour 
of the conſtitution, after having conquered the ci- 


ties of Italy, and at the very time that they diſ- 
And 
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And here 1 am pleaſed that I have an opportu- Bo o « 
Chap. 11. 
(') Pliny's 
| Natur 
In the firſt Punic war the () as, which ought to %, 


be twelve ounces of copper, weighed only two, and 13 


nity of examining more cloſely into this matter, 
that no example may be taken from what can ne- 


ver juſtly be called one. 


in the ſecond it was no more than one, This re- - 
trenchment anſwers to what we now call the raiſing 
of coin. To take half the ſilver from a crown of 
ſux livres, in order to make two crowns, or to raiſe 
it to the value of twelve livres, is preciſely the fame 


They have left us no monument of the manner 
in which the Romans conducted this affair in the 
firſt Punic war ; but what they did in the fecond, 
is a proof of the moſt conſummate wiſdom. The 
republic found herſelf under an impoſſibility of - 
paying her debts; the as weighed two ounces of 
copper, and the denarius, valued at ten aſes, 
weighed twenty ounces of copper. The republic 
being willing to gain half on her creditors, made 


the as (*) of an ounce of copper, and by this (+) Ibid, 


means paid the value of a denarius with ten ounces, 
This proceeding muſt give a great ſhock to the 
ſtate ; they were obliged therefore to break the force 

of it, as well as they could. It was in itſelf unjuſt, 
and it was neceſſary to render it as little ſo as poſ- 
ſible. They had in view the deliverance of the re- 
public, with reſpect to the citizens; they were not 
therefore obliged to direct their view to the delive- 
rance of the citizens, with reſpe& to each other. 
This made a ſecond ſtep neceſſary. It was ordain- 
ed, that the denarius, which hitherto contained 


but ten aſes, ſhould contain ſixteen, The reſult 
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Book of this double operation was, that while the eredi- 
2 tors of the republic loſt one half ®, thoſe of indi- 
* ** viduals loſt only a fifth +; the price of merchan- 
dies was increaſed only a fifth; the real change of 
the money was only a fifth. The other conſequen- 
ces are obvious. | 
The Romans then conducted themſelves with 
greater prudence than we, who in our tranſactions 
involved both the public treaſure, and the fortunes 
of individuals. But this is not all; their affair was 
carried on amidſt more favourable circumſtances 
than ours, 


CHAP. XII. 


The Circumſtances in which the Romans changed 
| the Value of their Specie. 


"HERE was formerly very little gold and ſil- 

ver in Italy. This country has few or no 

mines of gold or ſilver. When Rome was taken 

(*) Pliny, by the Gauls, they found only a thouſand (*) weight 

— - of gold. And yet the Romans had ſacked many 

powerful cities, and brought home their wealth. 

For a long time they made uſe of none but copper 

money; and it was not till after the peace with 

(!) Frein- Pyrrhus, that they had ſilver enough to coin () 

ſnemius, money: they made denarii of this metal of the 
ib. g. o 

the 24 value of ten aſes 4, or ten pounds of copper. At 

Decad. that time the proportion of ſilver was to that of 

| copper, as 1 to 960. For as the Roman denarius 

was valued at ten aſes, or ten pounds of copper, it 


They received ten ounces of copper for twenty. 

+ They received fixteen ounces of copper for twenty. 

t Freinſhemius, lib. 5. decad. 2, They ſtruck alſo, ſays the 
2 author, half-denarii, called quinarii; and quarters, called 

eres, 
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wes worth one hundred and twenty ounces of cop- 
per; and as the ſame denarius was valued only at 
one- eighth of an ounce of ſilver *, this e e 

the above proportion. 
When Rome became miſtreſs of that part of 
Italy which is neareſt to Greece and Sicily, by de- 
s ſhe found herſelf between two rich nations, 
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the Greeks and the Carthaginians. Silver increaſ- 


ed at Rome; and as the proportion of 1 to 960 


between ſilver and copper could be no longer ſup- 


ported, ſhe made ſeveral regulations with reſpect to 
money, which to us are unknown. However, at 
the beginning of the ſecond Punic war, the (®) 
Roman denarius was worth no more than twenty; 
ounces of copper; and thus the proportion between 
ſilver and copper was no longer but as 1 to 160, 
The reduction was very conſiderable, ſince the re- 
public gained five - ſixths upon all copper money. 
But ſhe did only what was neceſſary in the nature 
of things, by eſtabliſhing the proportion between 
the metals made uſe of as money. 

The peace which terminated the firſt Punic war, 


(»)Pliny's 
Nat. Hiſt, 


lib. 33. 
art. 13. 


left the Romans maſters of Sicily. They ſoon en- 


tered Sardinia; afterwards they began to know 
Spain; and thus the quantity of ſilver. increaſed at 
Rome. They took meaſures to reduce the (% de- 
narius from twenty ounces to ſixteen, which had 
the effect of putting a nearer proportion between 
the filver and copper; thus the proportion, which 
was before as 1 to 160, was now made as 1 to 128, 
If we examine into the conduct of the Romans, 
we ſhall never find them ſo great as in chuſing a 


An eighth, according to Budæus; according to other au- 
thors, a ſeventh, 
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CHAP. XIII. 


Proceedings with refpef# to Money in the Time of 
the Emperors. 


1 N the changes made in the ſpecie during the 
time of the republic, they proceeded by dimi- 
niſhing it: the ſtate repoſed in the people the 
knowledge of its wants; and did not pretend to 
deceive them. Under the emperors, they proceeded 
by way of allay. Theſe princes, reduced to de- 
ſpair even by their liberalities, found themſelves 
obliged to degrade the ſpecie; an indirect method, 
which diminiſhed the evil, without ſeeming to 
touch it. They with-held a part of the gift, and 
yet concealed the hand that did it; and, without 
ſpeaking of the diminution of the pay, or of the 
gratuity, it was found diminiſhed. 
() see We even till ſee () in cabinets a kind of me- 
I —_ „ dals, which are called plated; and are only pieces 
Science of Of copper covered with a thin plate of filver. This 
Medals, money is mentioned in a fragment of the 77th 


Paris edit. 
of 1739. book of Dio (P). 


page 5% Didius Julian firſt began to debaſe it. We find 


_ that the coin of * Caracalla had an allay of more 


and Vices. than half; that of Alexander Severus (*) of two 
(4) See Sa thirds : the debaſing ſtill increaſed, till under Gal- 


yotte,ibid, 


(r) Ibid, lienus (0) nothing was to be ſeen but copper ſil- 
vered over. 


* See Savotte, part 2. chap. 12. and Le Journal des Scavans 
of the 28ch of July, on a _— of fifty thouſand medals. 


It 
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It i is evident, that ſuch violent proceedings could 
not take, place in the preſent age; a prince might 
deceive himſelf, but he could deceive no body elſe, 
The eXthange has taught the banker to 84400 4 
comparifon between all the. money in the world, 
and to effabſiſh its juſt value. The ſtandard of 
rhoriey can be no long ef 4 ſecret. Were the prince 
to begin to alla . his 7 ver, every body elſe would 
continue i it, 4 
true ſtandard would go abroad firſt, and nothing 
would be fent back but baſe metal, If, like the 
Roman emperors, he debaſed the filver, without 
debaſing the gold, the gold would ſuddenly diſ- 
appear, and he would be reduced to his bad ſil- 
ver. The exchange, as I have ſaid in the pre- 
ceding book (), has.deprived princes of — op- 
portunity of ſhewing great exertions of authority, 
or at leaſt ba rendered them ineffectual. 


CHAP. XIV. 


How the Exchange is @ Conſtraint on a" 
Power, 


USCOVY would have deſcended from its 
deſpotic power, but could not. The eſta- 
bliſhment of commerce depended on that of the 
exchange, and the tranſactions were inconſiſtent 
with all its laws. 

In 1745, the Czarina made à law to expel the 
Jews, becauſe they remitted into foreign countries 
the ſpecie of thoſe who were baniſhed into Siberia, 
as well. as that of the foreigners entertained in her 
ſervice. As all the ſubjects of the empire are 


ſlaves, they can neither go abroad themſelves, nor 
| I z ſend 
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XXII. 
Chap. 13, 


do it for him; the ſpecie of the 


Ch 
_ 


116 


THE SPIRIT 


Book ſend away their effects without permiſſion, -The 


XXII. 


Chap. 15. 
* 


exchange which gives them the means of remit- 
ting their ſpecie from one country to another, is 
therefore entirely incompatible with the laws of 
Muſcovy. f 
Commerce itſelf is inconſiſtent with the Ruſſian 
laws. The people are compoſed only of ſlaves 
employed in agriculture, and of ſlaves called ec- 


_ . Cleſiaſtics or gentlemen, who are the lords of 


thoſe ſlaves: there is then no body left for the 


third eſtate, which ought to be compoſed of me- 


chanics and merchants. 


CHAP. XV. 
The Practice of ſome Countries in Italy. 


E Emre have made laws in ſome part of Italy 
to prevent ſubjects from ſelling their lands, in 
order to remove their ſpecie into foreign countries. 
Theſe laws may be good, when the riches of a ſtate 

are ſo connected with the country itſelf, that there 


would be great difficulty in transferring them to 
another. But ſince, by the courſe of exchange, 


riches are in ſome degree independent on any par- 
ticular ſtate, and ſince they may with ſo much eaſe 
be conveyed from one country to another; that 
muſt be a bad law which will not permit perſons 
for their own intereſt to diſpoſe of their lands, 
while they can diſpoſe of their money. It is a 
bad Jaw, becauſe it gives an advantage to move- 
able effects, in prejudice to the land; becauſe it 
deters ſtrangers from ſertling in the country; and, 
in _ becauſe it may be eluded. 
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HAAR 
The Aſfiftance a State may derive from Bankers. 


1 bankers buſineſs is to change, not to lend Boos 
money. If the prince makes uſe of them to — 
exchange his ſpecie, as he never does it but in great 21; 175 


affairs, the leaſt profit he can give for the remit- 


tance, becomes conſiderable; and if they demand. 
large profits, we may be certain that there is a 


fault in the adminiſtration. On the contrary, when 
they are employed to advance ſpecie, their art 
conſiſts in procuring the greateſt profit for the uſe 
of it, without being liable to be charged with, 


uſury. 
CHAP. XVII. 
Of public Debts. 


OM E, have imagined, that it was for the ad- 

vantage of a ſtate to be indebted to itſelf : they, 
thought that this multiplied riches, by increaſing 
the circulation. 

Thoſe who are of this opinion have, I believe, 
confounded a circulating paper which repreſents 
money, or a Circulating paper which is the ſign of 
the profits that a company has, or will make by. 
commerce, with a paper which repreſents a debt. 
The two firſt are extremely advantageous to the 
ſtate : the laſt can never be ſa ; and all that we 
can expect from it is, that individuals have a good 


ſecurity from the government for their money.. 
But let us ſee the inconveniencies which reſult. 


from it. | 
I 3 1. If 
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1. If foreigners poſſeſs much paper which re- 


preſents a debt, the annually dr w out of the na- 


Chap. 17. tion a conſiderable m for intere 


2. A hation that is thus perpetually in debt, 


ought to have the exchange very low. 


3: The taxes raiſed for the payment of the 142 


e#% oF 2©® 


4. Tt takes the true revenue of the ſtat wy 
thoſe who have activity and induſtry to convey it 
to the indolent, that is, it gives the conveniencies 
for labour to thoſe who do hot labour, and clogs 
with difficulties the induſtrious artiſt. 

* Theſe; are its inconveniencies : I know of no ad- 
vantages. Ten perſons have each a yearly income 
of a thouſand crowns, either in land or trade; this 
raiſes to the nation, at five per cent. a capital of two 
hundred thouſand crowns. If theſe ten perſons em- 
ployed the half of their income, that is, five thou- 
ſand crowns, in paying the intereſt of an hundred 
thouſand "crowns which they had borrowed of 
others, that would be only to the ſtate; ' as two 
hundred thouſand crowns ;. that is, in the language 


of the Algebraiſts, 200,000 crowns — 100,000 


crowns ＋ 100,000 crowns == 200,000. 

People are thrown perhaps into this error, by 
reflecting, that the paper which repreſents the debt 
of a nation is the fign of riches; for none but a 
rich ſtate can ſupport ſuch paper, without falling 
into decay. And if it does not fall, it is a proof 
that the ſtate has other riches beſides. They ſay 
that it is not an evil, becauſe there are reſources 
againſt it; and that it is an advantage, ſince theſe 
reſources ſurpaſs the evil. 


CHAP. 
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CHAP. XVII. 
ile Payment of public Debts. 
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T7 is neceſſary, that there ſhould be a propor- Book 
tion between the ſtate as creditor, and the ſtate XXII. 


as debtor. The ſtate may be a creditor to in- 
finity, but it can. only be a debtor to a certain 
degree; and when it ſurpaſſes that degree, the 
title of creditor vaniſhes. 


If the credit of the ftate has never received th 


leaſt blemiſh, it may do what has been ſo happily 


Chap. 18. 


practiſed in one of the kingdoms (*) of Europe (! (1) ng: 


that is, it may acquire a great quantity of ſpecie, land 
and offer to reimburſe every individual, at leaſt if 
they will not reduce their intereſt. When the ſtate 
borrows, the individuals fix the intereſt; when it 
pays, the intereſt for the future is fixed by the 
ſtate. 

It is not ſufficient to reduce the intereſt: it is ne- 
ceſſary to erect a finking fund from the advantage 
of the reduction, in order to pay every year a part 
of the capital: a proceeding ſo happy, that its 
ſucceſs increaſes every day. 

When the credit of the ſtate is not entire, chere 
is a new reaſon for endeavouring to form a f inking 
fund, becauſe this fund being once eſtabliſhed, 
will ſoon procure the public confidence. 

1. If the ſtate is a republic, the government of 
which is in its own nature conſiſtent with its enter- 
ing into projects of a long duration, the capital of 
the ſinking fund may be inconſiderable: but it 
is neceſſary in a monarchy for the capital to be 
much greater. 

I 4 2. The 


ien nn 


Boox 2, The regulations ought to be ſo ordered, that 
| — all the ſubjects of the ſtate may ſupport the weight 
bm of the eſtabliſhment of theſe funds, becauſe they 
have all the weight of the eſtabliſhment of the 
debt; thus the creditor of the ſtate, by the ſums 

he contributes, pays himſelf. 

3. There are four claſſes of men, who pay the 
debts of the ſtate: the proprietors of the land, 
thoſe engaged in trade, the labourers and artificers, 
and, in fine, the annuitants either of the ſtate, or of 
gpivate peaple. Of theſe four claſſes the laſt, in a 
caſe of neceſſity, one would imagine, ought leaſt 
to be ſpared, becauſe it is a claſs entirely paſſive, 
while the ſtate is ſupported by the active vigour of 

the other three. But as it cannot be higher taxed, 
without deſtroying the public confidence, of which 
the ſtate in general, and theſe three claſſes in par- 
ticular, have the utmoſt need; as a breach in the 
public faith cannot be made on a certain number 
of ſubjects, without ſeeming to be made on all; 
as the claſs of creditors is always the moſt expoſed 
to the projects of miniſters, and always in their 

eye, and under their immediate inſpection, the 
ſtate is obliged to give them a ſingular protec- 
tion, that the part which is indebted may never 
have the leaſt advantage over that which is the 
creditor. 


. 
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/ lending upon Intereſt. 


PECIE is the ſign of value. It is evident, 
that he who has occaſion for this ſign, ought 

to | pay for the uſe of it, as well as for every thing 
| elſe 


—_— 0 -" - 
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elſe that he has occaſion for. All the difference is, Boox 


that other things may be either hired or bought; 
whilſt money, which is the price of things, can 
only be hired, and not bought“. 

To lend money withour intereſt, is certainly an 
action laudable and extremely good; but it is ob- 
vious, that it is only a counſel of religion, and 
not a civil law. 

In order that trade may be ſucceſsfully carried 


on, it is neceſſary that a price be fixed on the uſe 


of ſpecie ; but this ſhould be very inconſiderable. 
If it be too high, the merchant, who ſees that it 
will coſt him more in intereſt than he can gain by 
commerce, will undertake nothing : if there is no 
conſideration to be paid for the uſe of ſpecie, no 
body will lend it; and here too the merchant wall 
undertake nothing. 

I am miſtaken, when 1 ſay no body will lend: 
the affairs of ſociety muſt ever make it. neceſſary. 
Uſury will be eſtabliſhed ; but with all the diſorders 
with which it has been conſtantly attended. 

The laws of Mahomet confound uſury with lend- 
ing upon intereſt, Uſury increaſes in Mahometan 
countries, in proportion to the ſeverity of the pro- 
hibition. The lender indemnifies himſelf for the 
danger he undergoes of ſuffering the penalty. 

In thoſe eaſtern countries, the greateſt part of 
the people are ſecure of nothing; there is hardly 
any proportion between the actual poſſeſſion of a 
ſum, and the hope of receiving it again after hav- 
ing lent it: uſury then muſt be raiſed in propor- 
tion to the danger of inſolvency, 


* We ſpeak not here of gold and filver conſidered as a mer- 
chandize, 


CHAP. 


Chap. 19. 
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CHAP. XX. 
Qf maritime Uſury. 


H E greatneſs of maritime uſury is founded 
on two things: the danger of the ſea, which 
makes it proper that thoſe who expoſe their ſpecle, 
ſhould not do it, without conſiderable advantage; 
and the eaſe with which the borrower, by the means 
of commerce, ſpeedily accompliſhes a varicty of 
great affairs. But uſury, with reſpect to land- men, 
not being founded on either of theſe two reaſons, 
is either prohibited by the legiſlators, or, what 
is more rational, reduced to proper bounds, 


. 


Of lending by Contract and the State of Vary 


amongſt the Romans. 


B ESIDES the loans made for the advantage 
of commerce, there is ſtil] a kind of lending 
by a civil contraft, from whence reſults intereſt or 
uſury. | 

As the people of Rome increaſed every day in 
power, the magiſtrates ſought to inſinuate them- 
ſelves in their favour, by enafting ſuch laws, as 
were moſt agreeable to them, They retrenched 


capitals; they firſt lowered, and at length pro- 


hibited intereſt ; they took away the power. of 
confining the debtor's body: in fine, the abolition 
of debts was contended for, whenever a tribune 
was- diſpoſed to render himſelf popular. 

Theſe continual changes, whether made by the 


laws, or by the plebiſcita, naturalized uſury at 


Rome : 
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Rome : for the creditors ſeeing the people their Rogs 
debtor, their legiſlator, and their judge, had no XS. 
longer any confidence in their agreements ; the 1 
people, like a a debtor who has loſt his credit, could - 

ded only tempt them to lend, by allowing an exorbi- 

ich tant intereſt ; eſpecially as the laws applied a re- 


le, medy to the evil only from, time to time, while the 
e; complaints of the people were continual, and con- 
ins ſtantly intimidated the creditors. This was the 
of cauſe that al] honeſt means of borrowing and lend- 
n, ing were aboliſhed at Rome, and that the moſt 
5, monſtrous uſury eſtabliſhed (®) itſelf i in that city, 2 Tacit. 
at notwithſtandin 7 the ſtrict prohibition and ſeverity *" lib. - 
of the law, This evil was a conſequence of the 


ſeverity of the laws againſt uſury. Laws exceſlive- 

ly good are the ſource of exceſſive evil. The bor- 
y rower found himſelf under a neceſſity of paying 
for the intereſt of the money, and for the danger 
the creditor underwent a, ſuffering the penalty of 
the law, 


CHAP. XXII. 
We ſame Subject continued. 


'F HE primitive Romans had not any laws to 8 

regulate the rate of uſury . In the conteſts | 
which aroſe on this ſubject between the plebeians — 
and the patricians, even in the + ſedition on the 
Mens ſacer, nothing was alledged, on the one hand, 
but juſtice, and on the other, but the ſeverity of 
contracts. 


tin Uſury and intereſt among the Romans ſignified the ſame 


ug. 
+ See Dioayfive Halicar. who has deſcribed it ſo well, 
2 They 


— 
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They then only followed private agreemetits, 
which, I believe, were moſt commonly at twelve 
per cent. per annum. My reaſon is, that in the “ an- 
cient language of the Romans, intereſt at ſix on 
cent. was called half uſury, and intereſt at three 
per cent. quarter uſury. Total uſyry muſt therefore 
have been intereſt at twelve per cent. 

Bur if it be aſked, how ſuch great intereſt could 


+ be eſtabliſhed amongſt a people, almoſt without 


commerce? I anſwer, that this people, being ve- 
ry often obliged to go to war without pay, were 
under a frequent neceſſity of borrowing : and as 
they inceſſantly made happy expeditions, they werc 
commonly very able to pay. This is viſible from 
the recital of the conteſts which aroſe on this ſub- 
jet; they did not then diſagree concerning the 
avarice of creditors, but ſaid, that thoſe who com- 
plained might have been able to pay, had they 
lived in a more F regular manner. 

They then made laws, which had only an in- 
fluence on the preſent ſituation of affairs: they or- 
dained, for inſtance, that thoſe who enrolled them- 
ſelves for the war they were engaged in, ſhould 


not be moleſted by their creditors ; that thoſe who 


were in priſon, ſhould be ſet at liberty; that the 
moſt indigent ſhould be ſent into the colonies ; 
and ſometimes they opened the public treaſury. 
The people, being eaſed of their preſent burthens, 
became appeaſed 3 and as they required nothing 
for the future, the ſenate were far from providing 
againſt it. | 

* Ujurz ſemiſſes, trientes, quadrantes. See the ſeveral titles 
of the digelis and codes on uſury, and eſpecially the 17th law, 


with the note te de Uſuris. 
+ Sce Appius s ſpeech on this ſubject i in Dionyſ. Halicarnaſl. 


At 
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At the time when the ſenate maintained the cauſe B o ox 
of uſury with ſo much conſtancy, the Romans were Mo 
diſtinguiſhed by an extreme love of frugality, po- es: 
verty, and moderation : but the conſtitution was 
ſuch, that the principal citizens alone ſupported all 
the expences of government, while the common 
people payed nothing, How then was it poſſible 
to deprive the former of the liberty of purſuing 
their debtors, and at the ſame time to oblige them 
to execute their offices, and to ſupport the repub- 
lic amidſt its moſt preſſing neceffities? | 
Tacitus (*) ſays, that the law of the twelve ta- (*) Annal. 
bleg fixed the intereſt at one per cent. It is evi- lib. 6. 
dent that he was miſtaken, and that he took ano- 
ther law, of which I am going to ſpeak, for the 
law of the twelve tables. If this had been regu- 
lated in the law of the twelve tables, why did they 
not make uſe of its authority in the diſputes which 
afterwards aroſe between the creditors and debtors? 
We find not any veſtige of this law upon lend- 
ing at intereſt ; and let us have but never fo lit- 
tle knowledge of the hiſtory of Rome, we ſhall 
ſee that a law like this could not be the work of (7 
the decemvirs. : ; ome 
The Licinian law, made (?) eighty- five years af- 388. 
ter that of the twelve tables, was one of thoſe 2 
temporary regulations of which we have ſpoken. () LU 
It ordained, that what had been paid for intereſt 2 
ſhould be deducted from the principal, and the reſt jib. 7. ; 
diſcharged by three equal payments. | See the 
In the year of Rome 398, the tribunes Duellius — 
and Menenius cauſed a law to be paſſed, which rit of 
reduced the intereſt to (*) one per cent. per annum. _ = 
It is this law which Tacitus (*) confounds with (a) —_ 
' | that ub. 6. 
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B 0 o that of the twelve tables, and this was the firſt ever 
R. made by the Romans to fix the rate of intereſt. 
(%) Sem. Ten years after“, this uſury was reduced one 
wnciaria Half (*); and in the end entirely aboliſhed (); and 
Har. if we may believe ſome authors whom Livy had 
- eitus ſays, read, this was under the confulate of + C. Mar- 
_— tius Rutilius, and Q. Servilius, in the year of 
Rome 413. . 

It fared with this law as with all thoſe in which 
the legiſlator carries things to exceſs; an infinite 
number of ways were found to elude it. They 
enacted therefore many others to confirm, correct, 
and temper it. Sometimes they quitted ꝓ the laws to 
follow the common practice, at others, the com- 
mon practice to follow the laws; but in this caſe, 
cuſtom eaſily prevailed. When a man wanted to 

borrow, he found an obſtacle in the very law made 
in his favour; this law muſt be evaded by the 
perſon it was made to ſuccour, and by the perſon 
condemned. Sempronius Aſellus, the pretor, hav- 
ing permitted the || debtors to act in conformity to 
(*) In the the laws, was (*) ſlain by the creditors for attempt- 


Se I ing to revive the memory of a ſeverity that could 


663, no longer be ſupported. 
I quit the city, in order to caſt an eye on the 


provinces. | 


Under the conſulate of L. Manlius Torquatus, and C. Plau- 
tius, according to T. Liv. lib. 7. This is the law mentioned by 


Tacitus, Annal, lib. 6. 
This law was paſſed at the inflance of M. Genucius, tri- 


bune of the people. Tir. Liv. lib. 7. towards the end. 
1 Peteri jam more farnus receptum erat; Appian, on the Civil 


war, lib. 1. | 
[| Permifit eos legibus agere. Appian, on the Civil war, lib. 1. 


and the Epitome of Livy, lib. 64. 
5 I have 
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I have ſomewhere elſe () obſerved, chat the BO O 
Roman provinces were exhauſted by a ſevere and D 
arbitrary government. But this is not all, they () Bock 
were alſo ruined by a moft ſhocking uſury. 11. c. ig. 

Cicero takes notice (), that che inhabitants of () Letters 
Salamis wanted to borrow a ſum of money at to Atticus, 
Rome, but could not, becaufe of the Gabinian _ 5* R 
law. We muſt therefore enquire into the nature 
of this law. | 
As ſoon as lending upon intereſt was forbidden 
at Rome, they contrived (*) all forts of means to (z) Livy, 
elade the law; and as their allies (b), and the (5) 16ia; 
Latins, were not fubje& to the civil laws of the 
Romans, they employed a Latin, or an ally, to 
lend his name, and perfonate the creditor. The 
law therefore had only ſubjected the creditors to 
a matter of form, and the public were not re- 
lieved, EE | 
The people complained of this artifice; and Ma- 
rius Sempronius, tribune of che people, by the 
authority of the ſenate, cauſed a plebiſcitum to be 
enacted 0 to this purport, that in regard to loans, (i) In the 
the laws prohibiting uſury betwixt Roman citizens, you yo 
ſhould equally take place between a citizen and See Livy- 
an ally, or a citizen and a Latin. 

At that time they gave the name of allies to 
the people of Italy properly fo called, which ex- 
tended as far as the Arno and the Rubicon, and 
was not governed in the form of a Roman province. 

It is an obſervation of Tacitus (*), that . new (*) Annal. 
frauds were conſtantly committed, whenever any *. 
laws were paſſed for the preventing of uſury. 
Finding themſelves debarred from lending or bor- 


rowing in the game of an ally, they ſoon con- 
trived 


1 
* 
: 
| 
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Boot trived to borrow of ſome inhabitant of the pros 
XXII. vinces. = | 5 
8 remedy this abuſe, they were obliged to enact 
6) In the a new law; and Gabinius () upon the paſſing of 
_—_— 5 that famous law, which was intended to prevent 
me, , | | | 

the corruption of ſuffrages, muſt naturally have 
reflected, that the beſt way to attain this end, was 

to diſcourage the lending upon intereſt : theſe 

were two objects naturally connected; for uſury 
(")SeeCi- always increaſed at the time of elections (n), be- 
Aae, cauſe they ſtood in need of money to bribe the 
lid. 4. ep. voters. It is plain, that the Gabinian law had ex- 
15. and 6. tended the Senatus Conſultum of Marcus Sempro- 
nius to the provinces, ſince the people of Salamis 

could not borrow money at Rome, becauſe of 

that very law. Brutus, under fiftitious names, lent 


( ) Cicero them ſome money () at four per cent. a month“, 


Atticus, . 
kh. — and obtained for that purpoſe two Senatus Con- 


10. ſultums; in the former of which it was expreſsly 
mentioned, that this loan ſnould not be conſidered 
as an evaſion of the law r, and that the go- 
vernor of Sicily ſhould determine according to 
the ſtipulations mentioned in the bond of the 
Salaminians. | 

As lending, upon intereſt was forbidden by the 
Gabinian law between provincials and Roman citi- 
Zens, and the latter at that time had all the 
money of the globe in their hands, there was a 
neceſſity for tempting them with the bait of ex- 


* Pompey having lent 600 talents to king Ariobarzares, made 
that prince pay him thirty-three Attic talents every thirty days. 

Cic ad Att. lib. 3. ep. 21. lib. 6. ep. 11. 1 
+ Ut neque Salaminiis, neque cui eis dediſſet, fraudi eſſet. 


travagant 


— 
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travagant intereſt, to the end that the avaricious Boo « 


385 might thus loſe fight of the danger of loſing their tl 
1 money. And as they were men of great power * 
; c in Rome, who awed the magiſtrates, . and over- 
oy ruled the laws, they were emboldened to lend, 
5 and to extort great uſury. Hence the provinces 
— were ſucceſhvely ravaged by every one who had 
lese any credit in Rome: and as each governor, Ny 
ury entering upon his province, publiſhed his edict “, 
lg wherein he fixed the rate of intereſt in what man- 
"ll ner he pleaſed, the legiſlature played into the 
Holy hands of avarice, and the latter ſerved the mean 
_ purpoſes of the legiſlator. | | 
** But the public buſineſs muſt be carried on; and 
of wherever a total inaction obtains, the ſtate is 
TR undone. On ſome occaſion the towns, the cor- 
* porate bodies, and ſocieties, as well as private peo- 
ay ple, were under a neceſſity of borrowing ; a neceſ- 
FT ſity but too urgent, were it only to repair the 
44 ravages of armies, the rapacity of magiſtrates, the 
extortions of collectors, and the corrupt practices 
go daily introduced 5 for never was'there at one pe- 
= | riod ſo much poverty and opulence. The ſenate, 
being poſſeſſed of the executive” power, granted, 
hs through neceſſity, and oftentimes through fa- 
1 vour, a permiſſion of borrowing from Roman 
* citizens, fa as to enact decrees for that par- 
85 ticular purpoſe. But even theſe decrees were 
5 diſcredited by the law; for they might give 
Cicero's edict fixed. it to one per cent. a month, with in- 
ade tereſt upon intereſt, at the expiration of the year. With regard 
ys. to the farmers of the republic, he engaged them to grant a 
reſpite tg their debtors: if the latter did not pay at the time 
ſet, fixed, he awarded the intereſt mentioned in the bond. Cic. ad 


tt. lib. 6. ep. 1. 
Vo I. II. K occaſion 
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THE SPIRIT 

Boox occaſion to the people's ꝰ inſiſting upon new rates 
XXII. of intereſt, which would augment the danger of 
loſing the capital, while they made a farther exten- 
fion of uſury. I ſhall ever repeat it, that man- 
kind are governed, not by extremes, but by prin- 
ciples of moderation. | 


(4) Leg. He pays leaſt, ſays Ulpian (e), who pays lateſt, 


12. ff. 4 This decides the queſtion, whether intereſt be law- 


ws ful; that is, whether the creditor can fell time, and 


the debtor buy it. 


* See what Lueretius ſays in the 21ſt letter to Atticus, lib. 5. 
There was even a general Senatus Conſultum, to fix the rate of 
intereſt at one per cent, a month. See the ſame letter. 


BOOK 


OF LAWS. 131 
resse ee 60 


BOOK XXIII. 
Of Laws in the Relation they bear to 


the Number of Inhabitants. 
CHAP. I. 

Of Men and Animals with reſpeci to the Multi- 
Plication of ther Spectes. 
ELIGHT of human kind(*), and Gods Boo x 

war. ms. 
Parent of Rome, propitious queen of ( 925 he. 
love! 5 — 


For when the riſing ſpring adorns the mead, 

And a new ſcene of nature ſtands diſplay d; 
When teeming buds, and chearful greens appear, 
And weſtern gales unlock the lazy. year; | 
The Joyous birds thy welcome firſt expreſs, 
Whoſe native ſongs thy genial fire confeſs : 

Then ſavage beaſts bound o'er their lighted food, 
Struck with thy darts, and tempt the raging flood: 
All nature is thy gift, earth, air, and ſea; 

Of all that breathes the various progeny 5 
Stung with delight, is goaded on by thee. 

O'er barren mountains, o'er the flow'ry plain, 
The leafy foreſt, and the liquid main, 8 
Extends thy uncontrouPd and boundleſs reign. 
Thro' all the living regions thou doſt move, 

And ſcatter'ſt where thou go'ſt the kindly ſeeds of 


love. 
K 2 g The 


THE nnr 
The females of brutes have an almoſt conſtant 


XXIII. fecundity. But in the human ſpecies, the manner 
Chap. 3. of thinking, the character, the paſſions, the hu- 
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mour, the caprice, the idea of preſerving beauty, 
the pain of child- bearing, and the fatigue of a too 
numerous family, obſtruct propagation a thouſand 
different ways. 


C H A P. II. 
. Of Marriage. 


HE natural obligation of the father to pro- 
> vide for his children has eſtabliſhed marriage, 
which makes known the perſon who ought to fulfil 
this obligation, The people () mentioned by 
Pomponius Mela (*) had no other way of * 
. vering him but by reſemblance. 

Among civilized nations, the father * is that 
perſon on whom the laws, by the ceremony of 
marriage, have fixed this duty; becauſe they find 
in him the man they want. 

Amongſt brutes this is an obligation. which hs 
mother can generally perform ; but it is much 
more extenſive amongſt men. Their children in- 
: deed have reaſon ; but this comes only by flow de- 
grees. It is not ſufficient to nouriſh them ; we 
muſt alſo direct them: they can already live; but 
they cannat govern themſelves. 

Illicit conjunctions contribute but little to the 
propagation of the ſpecies. The father, who is 
under a natural obligation to nouriſh and educate 
his children, is not then fixed; and the mother, 
with whom the obligation remains, finds a thou- 

* Pater eſt quem nuptiæ demonflrant. 
| noe Pon ſand 
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ſand obſtacles from ſhame, remorſe, the conſtraint Boo « 
of her ſex, and the rigour of laws; and beſides, XXL 
ſhe generally wants the means. — 
Women who have ſubmitted to a public proſti- 
tution, cannot have the conveniency of educating 
their children: the trouble of education is incom- 
patible with their ſtation; and they are ſo corrupt, 
that they can have no protection from the law. 
It follows from all this, that public continence 
is naturally connected with the propagation of the 
ſpecies. 3 


CHAP. II. 
O the Condition of Children. 


T is a dictate of reaſon, that when there. is 4 

marriage, children ſhould follow the ſtation or 
condition of the father; and that when there is 
not, they can belong to the mother only *. 


CHAT 
_ Of Families. 


Ir is almoſt every where a cuſtom for the wife 
to paſs into the family of the huſband. The 
contrary is without any inconveniency eſtabliſhed 
at Formoſa (d), where the huſband enters into the (4) Da 
family of the wife. Halde, 
This law, which fixes the family in a ſucceſſion — 166. 
of perſons of the ſame ſex, greatly contributes, 
independently of the firſt motives, to the propa- 
gation of the human ſpecies. The family is a 


For this reaſon, among nations that have ſlaves, the child 
almoſt always follows the Ration or condition of the mother. 


K 3 | kind 
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oer kind of property: a man who has children o a - 


XXIII. (ay 


Chap 


which does not perpetuate it, is never ſatisfied 


jf he has not thoſe who can render it perpetual. 


Names, whereby men acquire an idea of a'thing, 
which one would imagine ought not to periſh, are 
extremely proper to inſpire every family with a 
deſire of extending its duration. There are peo- 
ple, amongſt whom names diſtinguiſh families : 
there are others, where they only diſtinguiſh per- 
ſons : the latter have not the ſame advantage as 


the former, | 


CHAP. v. 
Of the ſeveral Orders of lawful Wives. 


| If wed S and religion ſometimes eſtabliſh many 
kinds of civil conjunctions: and this is the 
caſe amongſt the Mahometans, where there are 
ſeveral orders of wives, the children of whom are 
diſtinguiſhed by being born in the houſe, by civil 
contracts, or even by the ſlavery of the mother, 
and the ſubſequent acknowledgment of the fa- 
ther. 


It would be contrary to reaſon, that the law 


; ſhould ſtigmatize the children for what it approved 


in the father. All theſe children ought therefore 
to ſucceed, at leaſt if ſome particular reaſon does 
not oppoſe it, as in Japan, where none inherit 
but the children of the wife given by the emperor. 
Their policy demands that the gifts of the em- 
peror ſhould not be too much divided, becauſe 


they ſubject them to a kind of ſervice, like that 
of our ancient fiefs. | 


There 


1 
'E 


conj junctions. 
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. There are countries, where a wife of the ſe. Boos 


family, as in our part of the world are granted to 


an only conſort: there the children of concubines 


are deemed to belong to the firſt or principal wife. 
Thus it is alſo eſtabliſhed in China. Filial re- 


tond rank enjoys nearly the ſame honours in a XXIII. 


Chap. LL 


ſpect (*), and the ceremony of deep mourning, are % Du 
xr 


not due to the natural mother, but to her ap- 
pointed by the law. 

By means of this fiction, they have no. baſ- 
tard children; and where ſuch a fiction does 
not take place, it is obvious, that a law to legi- 
timate the children of concubines, muſt be conſi- 
dered as an act of violence, as the bulk of the 
nation would be ſtigmatiaed by ſuch a decree. 
Neither is there any regulation in thoſe countries, 
with regard to children born in adultery; The 
recluſe lives of women, the locks, the incloſures, 
and the eunuchs, render all infidelity to their 


huſbands ſo difficult, that the law judges it im- 


poſſible. Beſides, the ſame ſword would exter- 
minate the mother and the child. 


E: H A P. VI uy 
Of Baſtards in different Governments. 


"THEY have, therefore, no ſuch thing as baſ- 

tards, where polygamy i is permitted; this diſ- 
grace is known only in countries, in which a man 
is allowed to marry but one wife. Here they were 
obliged to ſtamp a mark of hf amy upon concu- 
binage, and conſequently they were under a ne- 
ceſſity of ſtigmatizing the iſſue of ſuch unlawful 


| In 
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Boox In republics, where it is neceſſary that there ſhould 
XXIII. be the pureſt morals, baſtards ought to be more 
8 degraded than in monarchies. 
The laws made againſt them at Rome were 
perhaps too ſevere. But as the ancient inſtitu- 
tions laid all the citizens under a neceſſity of mar- 
rying; and as marriages were alſo ſoftened by the 
permiſſion to repudiate, or make a divorce; no- 
thing but an extreme corruption of manners could 
lead them to concubinage. 

It is obſervable, that as the quality of a Ci- 
tizen was a very conſiderable thing in a democra- 
tic government, where it carried with it the ſo- 
vereign power, they frequently made laws in re- 
ſpect to the ſtate of baſtards, which had leſs re- 
lation to the thing itſelf, and to the honeſty of 
marriage, than to the particular conſtitution of the 
republic. Thus the people have ſometimes ad- 
e) Ariſto- mitted baſtards into the number (f ) of citizens, in 
ors - . order to increaſe their power in oppoſition to the 
cap. 4. great. Thus the Athenians excluded baſtards from 
the privilege of / being citizens, that they might 
poſſeſs a greater ſhare of the corn ſent them by 
the king of Egypt. In fine, Ariſtotle informs 
() Ibid. us (5), that in many cities where there was not a 
hb. 3. ſufficient number of citizens, their baſtards ſuc- 
ap. 3. ceeded to their poſſeſſions; and that when there 

was a proper number, they did not inherit. 


HAP. VI. 
be Father's Conſent to Marriage. 


HE odnſnc of fathers" is founded on their 


authority, that is, on their right of property. 
2 | It 


0 hs 


on the uncertainty of that of their children, whom XXIII. 


hear what Thomas Gage (ö) ſays in regard to the () a New 
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x is alſo founded on their love, on n and BO O 
youth confines in a ſtate of ignorance, and paſſion * 
in a ſtate of ebriety. 

In the ſmall republics, or ſmgular inſtitutions al- 
ready mentioned, they might have laws which gave 
to magiſtrates that right of inſpection over the 
marriages of the children of citizens, which na- 
ture had already given to fathers. - The love of 
the public might there equal or ſurpaſs all other 
love. Thus Plato would have marriages regu- 
lated by the magiſtrates: this the Lacedzmonian 
magiſtrates performed, 

But in common inſtitutions, fathers have the diſ- 
poſal of their children in marriage: their prudence 
in this reſpect is always ſuppoſed to be ſuperior to 
that of a ſtranger. Nature gives to fathers a 
deſire of procuring . ſucceſſors to their children, 
when they have almoſt loſt the deſire of enjoy- 
ment themſelves. In the ſeveral degrees of pro- 
geniture, they ſee themſelves inſenſibly advancing 
to a kind of immortality, But what muſt be done, 
if oppreſſion and avarice ariſe to ſuch a height 
as to uſurp all the authority of fathers? Let us 


conduct of the Spaniards in the Weſt- Indies. — — 
According to the number of the ſons and daughters — 
that are marriageable, the fathers tribute is raiſed Thomas 
and increaſed, until they provide huſbands and wives Gage, 
for their ſons and daughters, who, as ſoon as they n d edit. 
are married, are charged with tribute; which that it 
may increaſe, they will ſuffer none above fifteen years j 
of age to live unmarried. Nay, the ſet time of mar- : | 
riage, appointed for the Indians, is at fourteen years 


for 
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Book for the man, and thirteen for the woman ; alledging, 


XXIII. 
Chap. 7. 


that they are ſooner ripe for the fruit of wedlock, 
and ſooner ripe in knowledge and malice, and ftrength 
for work and ſervice, than any other people. Nay, 
ſometimes they force them to marry, who. are ſcarce 


twelve and thirteen years of age, if they find them 


well limbed and ſtrong in body, explaining a point of 


one of the canons, which alloweth fourteen and ff 


teen years, NIsI MALITIA SUPPLEAT ATATEM, 
He ſaw a liſt of theſe taken, It was, ſays he, 
a moſt ſhameful affair. Thus in an action which 
ought to be the moſt free, the Indians are the 


greateſt ſlaves. 
CHAP. VIIL 
The ſame Subject continued. 


* England, the law is frequently abuſed by the 
1 daughters marrying according to their own 
fancy, without conſulting their parents. This 
cuſtom is, I am apt to imagine, more tolerated 


there than any where elſe, from a conſideration, 


that as the laws have not eſtabliſhed a monaſtic 
celibacy, the daughters have no other ſtate to chuſe 
but that of marriage, and this they cannot refule, 
In France, on the contrary, young women have 
always the reſource of celibacy ; and therefore the 
law which ordains that they ſhall wait for the con- 


ſent of their fathers, may be more agreeable. In 


this light the cuſtom of Italy and Spain muſt be 
leſs rational; convents are there eſtabliſhed, and 
yet they may marry without the conſent of their 
fathers, | 


CHAP. 
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Of young Women. 
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OUNG women who are conducted by mar- Beor 


riage alone to liberty and pleaſure ; who Can 


have a mind which dares not think, a heart which 10. 


dares not feel, eyes which dare not ſee, ears which 
dare not hear, who appear only to ſhew them- 
ſelves filly, condemned without intermiffion to 
triles and precepts, have ſufficient inducements 
to lead them on to marriage : it is the young men 


that want to be encouraged. 


ena, 
Mbat it is tbat determines to Marriage. 


62 a place is found in which 
two perſons can live commodiouſly, there 
they enter into marriage. Nature has a ſufficient 
propenſity to it, when unreſtrained by the diffi- 
culty of ſubſiſtence. 
A riſing people increaſe and multiply extremely. 


This is, becauſe with them it would be a great in- 


conveniency to live in celibacy; and none to have 
many children. The contrary of which is the caſe 
when a nation is formed. 


CHAP. XI. 
Of the Severity of Government. 
EN who have abſolutely nothing, ſuch as 


M 


ceeds from their being in the caſe of a riſing peo- 
ple: 


beggars, have many children. This pro- 


9. 


— ls 
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Boox ple: it coſts the father nothing to give his art to 
. his offspring, who even in their infancy are the in- 
ſtruments of this art. Theſe people multiply in a 
rich or ſuperſtitious country, becauſe they do not 
ſupport the burthen of ſociety; but are themſelves 
the burthen. But men who are poor, only be- 
cauſe they live under a ſevere government; who 
regard their fields leſs as the ſource of their ſub- 
ſiſtence, than as a cauſe of vexation z theſe men, 
I ſay, have few children : they have not even ſub- 
fiſtence for themſelves; how then can they think of 
dividing it? they are unable to take care of their 
own perſons, when they are ſick ; how then can 
they attend to the wants of creatures whoſe in- 

fancy is a continual ſickneſs ? 

It is pretended by ſome who are apt to talk of 
things which they have never examined, that the 
greater the poverty of the ſubjects, the more nu» 
merous their families; that the more they are 
loaded with taxes, the more induſtriouſiy they en- 


deavour to put themſelves in a ſtation in which 


they will be able to pay them: two ſophiſms, 


which have always deſtroyed, and will for ever be 


the deſtruction of monarchies. 


The ſeverity of government may be carried is 


ſuch an extreme, as to make the natural ſentiments 
deſtructive of the natural ſentiments themſelves. 
() — Would the women of () America have refuſed to 


| — * bear children, had their maſters been leſs cruel ? 


Indies, by 
Thomas 
Gage, 

P. 97. 

3d edit. 
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CHAP. XII. 


Of the Number of Males and Females 11 W 
Countries. 


I already obſerved (*), that there are born Book 
in Europe rather more boys than girls. It has XXII 
been remarked, that in * Japan there are born n- and 14. * 
ther more girls than boys: all things compared, () Book 
there muſt be more fruitful women in Japan than {” c— 
in Europe, and conſequently it muſt be more po- 
pulous. 
We are informed (?), that «dla there are ten (!) Col- 


girls to one boy. A diſproportion like this muſt lecdion of 


V 
cauſe the number of families there, to be to the Cs. - 


number of thoſe of other climates, as 1 to 5+ ; tributedto 
which is a prodigious difference. Their families —— 
may be much larger indeed; but there muſt be of the 

few men in circumſtances ſufficient to Provide for Eaſt lodia 


ſo urge a family. vol. ER 


p- 347 
CHAP. XIII. 
Of Sea: port Toons, 


N ſea · port towns, where men expoſe themſelves 
to a thouſand dangers, and go abroad to live or 
die in diſtant climates, there are fewer men than 
women : and yet we ſee more children there than 
in other places. - This proceeds from the greater 
eaſe with which they procure the means of ſub- 
ſiſtence. Perhaps even the oily parts of fiſh are 
more proper to furniſh that matter which con- 
* See Kempfer, who gives a computation of the people of 

Meaco. 
tributes 
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Bo o x tributes to generation. This may be one of the : 
3 cauſes of the infinite number of people in * Japan Ml i 
(*)SeeDu and China , where they live almoſt-wholly on () ' 
| alde, fiſh. If this be the caſe, certain monaſtic rules, | 
| © which oblige the monks to live on fiſh, muſt be 


14z Contrary to the ſpirit of the legiſlator himſelf, 


| H Ar. JIV, 
Of the Productions of the Earth which require a 
greater or leſs Number of Men. 


_ — 
— —— — ——— ——p— — 


363— are but little peopled, becauſe they 

find employment only for a few. Corn lands 
employ a great many men, and vineyards infi- 
nitely more. | , 

It has been a frequent complaint in England , 
that the increaſe of paſture-land diminiſhed the in- 
habitants ; and it has been obſerved in France, 
that the prodigious number of vineyards is one of 
the great cauſes of the multitude of people. 

' Thoſe countries where coal-pits furniſh a proper 
ſubſtance for fuel, have this advantage over others, 

| that not having the ſame occaſion for foreſts, the 

| lands may be cultivated. 

| E -- In countries productive of rice, they are at vaſt 

| pains in watering the land ; a great number of 


®* Japan is compoſed of a number of iſles, where there are 
many banks, and the ſea is there extremely full of fiſh. 

+ China abounds in rivers, 

t The greateſt number of the proprietors of land, ſays biſhop 
Burnet, finding more profit in ſelling their wool than their corn, 
incloſed their eſtates : the commons, ready to priſh with hunger, 
roſe up in arms; they inſiſted on a diviſion of the lands: the 
young king even wrote on this ſubject. And proclamations were 
made againſt thoſe who incloſed their lands. Abridg. of the Hift. 
of the Reformation. | 


men 
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men muſt therefore be employed. Beſides, there B o o « 


is leſs land required to furniſh ſubſiſtence for a fa- XXIII. 


mily, than in thoſe which produce other kinds of 

in, In fine, the land which is elſewhere em- 
ployed in- raiſing cattle, ſerves immediately for the 
ſubſiſtence. of man; and the labour, which in other 
places is performed by cattle, is there performed 
by men; ſo that the culture of the ſoil becomes 
to man an immenſc manufacture. 


CHAP. XV, 


Of the Number of Inhabitants with relation to 
the Arts. 


HEN there is an Agrarian law, and the 
Y Y lands are equally divided, the country may. 
be extremely well peopled, though there are but 
few arts; becauſe every citizen receives from the 
cultivation of his land whatever is neceſſary for 
his ſubſiſtence, and all the citizens together con- 


ſume all the fruits of the earth. Thus it was in 


ſome republics. 

In our preſent ſituation, in which lands are ſo un- 
equally diſtributed, they produce much more than 
thoſe who cultivate them are able to conſume ; if 
the arts, therefore, ſhould be neglected, and no- 
thing minded but agriculture, the country could 
not be peopled. Thoſe who cultivate, or employ 
others to cultivate, having corn to ſpare, nuth':1-; 
would engage them to work the following +: 
the fruits of the earth would not be conſumed 
the indolent; for theſe would have nothing * 
which they could purchaſe them. It is neceſia- 
then that the arts ſhould be eſtabliſhed, in ord- 


3 nar 


ad * 


Chap. 16. 


* , 
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Bo ox that the produce of the land may be conſumed by 


Garn, the labourer and the artificer. Ia a word, it is 
. proper that many ſuould cultivate much more 


than is neceſſary for their on uſe. For this pur- 


poſe, they muſt have a deſire of enjoying ſuper- 


fluities; and theſe they can receive only from ws 
artificer. 
The machines deſigned to alpidge art, are not 
always uſeful. If a piece of workmanſhip is of a 
moderate price, ſuch as is equally agreeable- to the 
maker and the buyer, thoſe machines which would 
render the manufacture more ſimple, or, in other 
words, diminiſh the number of workmen, would 
be pernicious. And if water-mills were not every 
where eſtabliſhed, I ſhould not have believed them 


| fo uſeful. as is pretended, becauſe they have de- 


prived an infinite multitude of their employment, 


a vaſt number of perſons of the uſe of wan, and 
* part of che land of its N 


C HA. XVI. 


| The Concern of the Legiſlator in the. Propagation 


F the Species. 


EGULATIONs on the number of citi- 
zens depend greatly on circumſtances. There 

are countries, in which nature does all: the legiſ- 
lator then has nothing to do. What need is there 
of inducing men by laws to propagation, when a 
fruitful climate yields a ſufficient number of in- 
habitants? Sometimes the climate is more favour- 
able than the ſoil; the people multiply, and are 
deſtroyed by famine: this is the caſe of China. 
Hence a father ſells his daughters, and expoſes 
his 
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his children. In Tonquin” 9. the ſame cauſes Book 
produce the ſame effects; ſo we need not, like the oy 
Arabian travellers mentioned by Renaudot, ſearch (*) tl 

ſor the origin of this in their ſentiments (2 on piere's © 


Formoſa 00 does not ſuffer the women to * pag. 7 
) See the 
their children into the world, till they are thirty- Collec 


five years of age: the prieſteſs before this age, tion of 
by bruifing | the belly, procures abortion.” * Voyages 


that con- 


tributed to 


CHAP. VI. Face 


3 : bliſhme 
Of Greece, and the Number of its Inhabitants. 2 the x 
India 
HAT effect which in certain countries 9 
the eaſt ſprings from phyſical cauſes, was = 
produced in Greece by the nature of the govern- Page. 182, 
ment. The Greeks were a great nation, com- on 
poſed of cities, each of which had a diſtinct go- 
vernment and ſeparate laws. They had no more 
the ſpirit of conqueſt 'and ambition, than thoſe of 
Swiſſerland, Holland, and Germany, have at this 
day. In- every republic the legiſlator had in view 
the happineſs of the citizens at home, and their 
power abroad, leſt it ſhould prove inferior “ to 
that of che neighbouring cities. Thus, with the 
enjoyment of a ſmall territory and great happi- 
neſs, it was eaſy for the number of the citizens to 
increaſe to ſuch a degree as to become burthen- 
ſome. This obliged them inceſſantly to ſend out 


colonies ; and, as the Swiſs do now, to let their 
> 


In valour, diſcipline, and military exerciſes, 


+ The Galle, who were in the ſame circumſtances, acted in Z 


the ame manner. 


Vor. II. L men 
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BO Oo K men Out to war. Nothing was neglefted that oould 


XXIII. 


hinder the too great multiplication of children. 

They had amongſt them republics, whoſe con- 
ſtitution was very remarkable, The nations they 
had ſubdued, were obliged to provide - ſubſiſtence 


for the citizens. The Lacedzmonians were. fed 


by the Helotes, the Cretans by the Periecians, 
and the Theſſalians by the, Peneſtes. They were 
obliged to have only a certain number of freemen, 
that their ſlaves might be able to furniſh them 
with ſubſiſtence. It is a received maxim in our 
days, that it is neceffary to limit the number of 


regular troops: now the Lacedzmoniang were an 


army maintained by the peaſants : it was proper 
therefore that this army ſhould be limited; with- 
out this the freemen, who had all, the advantages 
of ſociety, would increaſe, beyond number, and 
the labourers be overloaded. 

The politics of the Greeks were particularly 
employed. in. regulating the- number of citizens, 


(5)Repub. Plato (5) fixes them at five thouſand, and forty, 


lib. 5. 


(7) Ibid. 


and he would have them ſtop or encourage pro- 
pagation, as was moſt convenient, by honours, 
ſhame, and the advice of the old men; he would 
even () regulate the number of marriages, in ſuch 


a a manner, that the republic might be recruited 


(t) Polit. 
lib. 7. 


without being overcharged. 
If the laws of a country, ſays Ariſtotle (), for- 
bid the expoſing of children, the,number of thoſe 


cap. 15. brought forth ought to be limited. If they have 


(*) Ibid. 


more than the number preſcribed by law, he ad- 


viſes () ro make the women miſcarry before the 
foetus be formed. | 
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Id The ſame author mentions the infamous means B o ox 

made uſe of by the Cretans, tp prevent their hav- —— 
n- ing too great a number of children; « proceeding 18. andi. 
ey too indecent to repeat. 
ce There are places, ſays Ariſtotle () again, where (*) Polit, 
ed the laws give the privilege of being citizens to lb. 3- 
u, ſtrangers, or to baſtards, or to thoſe whoſe mo- 
Ie thers only are citizens; but as ſoon as they have 4 
en, ſufficient number of people, this privilege ceaſes. 
un The ſavages of Canada burn their priſoners; but 
ur when they have empty cottages to give them, they 
of receive them into their nation. 
an Sir William Petty, in his calculations, ſuppoſes 
er that a man in England is worth what he would ſell 
h- for at Algiers . This can be true only with re- 
es ſpect to England. There are countries where a 
nd man is worth nothing, there are others where he 

is worth leſs than nothing. 
; | i" 
, >. HA. EVIL 1 
, of the State and. Number of People before the 6 
'O- Romans. 1% 
rs, 3 
11d 'TALY, Sicily, Aſia Minor, Gaul and Ger- 1 
ch many, were nearly in the ſame ſtate as Greece; 4 
ed full of ſmall nations that abounded with inhabi- f 
tants, they had no need of laws to increaſe their q 

or- number. kl 
ole "CHAP. Ma: 1 
3. i Of the Depopulation of the Globe. = 4 
the LL theſe little republics were ſwallowed up | 


in a large one, and the globe inſenſibly be- 
| | Sixty pounds ſterling, | 
"he L 2 came 
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Chap. ug 


© Lib. 6, 
ci could find ſoldiers to ſupport the war, after 


THE SPIRIT 


came depopulated: in order to be convinced of 
this, we need only conſider the ſtate of Italy and 
9 Greece, before and after the victories of the Ro- 
mans. 


«* You will aſk me, ſays Livy (), where the Vol- 


Having been ſo often defeated. There muſt have 


e ſent we can ſcarely find in Greece three thouſand 


6) Lib. 7. 
p. 496. 


« been formerly an infinite number of people in thoſe 
* countries, which at preſent would be little better 
e than a deſart, were it not for a few ſoldiers and 
« Roman \ſlaves.” 

* The oracles have ceaſed, ſays Plutarch, becauſe | 
* the places where they ſpoke are deſtroyed. Alt pre- 


e men fit to bear arms.” 

4 Hall not deſcribe, ſays Strabo (J), Epirus, and 
© the adjacent places; becatiſe theſe countries are in- 
« tirely deſerted. This depopulation, which began long 
« apo, ſtill continues; ſo that the Roman ſoldiers en- 
* camp in the bouſes they have abandoned.” We 
find the cauſe of this in Polybius, who ſays, that 
Paulus Æmilius, after his victory, deſtroyed 
ſeventy cities of Epirus, and carried away a hun- 
dred and * thouſand ſlaves. 


CHAP. XX. 


That the Romans were under a Neceſſity of mak- 


ing Laws, to — the Propagation of 
the Species. 


HE Romans, by deſtroying other, were 
themſelves deſtroyed : inceſſantly in aCtion, 
in the heat of battle, and in the moſt 'violent 
attempts, they wore out like.a weapon kept con- 
ſtantly in uſe, 9 I ſhall 
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they applied themſelves to procure *® citizens in the 
room of thoſe they loſt, of the aſſociations they 
entered into, the privileges they beſtowed, and of 


149 


I tall not bes peak of the attention with which Book 


Chap. 21. 


that immenſe nurſery of citizens, their ſlaves. I 


ſhall mention what they did to recruit the number, 
not of their citizens, but of their men; and as 
theſe were the people in the world, who knew beſt 
how to adapt their laws to their projets, an ex- 
amination of their conduct, in this reſpect, cannot 
be a matter of indifference. 


| CHAP. XXI. 
of the Laws of the Romans relating to the Pro- 
pagation of the Species. 


3 HN E ancient laws of Rome endeavoured great- 
ly to incite the citizens to marriage, The 
ſenate and the people made frequent regulations 
on this ſubject, as Auguſtus ſays in his ſpeech re- 
lated by Dis (*). 


after the death of three hundred and five of the 
Fabii, exterminated by the Veientes, there re- 
mate no more of this family but one ſingle 
child-; becauſe the ancient law, which obliged 
every Citizen to marry and to educate all his chil- 
dren, + was ftill in force. 

Independently of the laws, the cenſors had a 
particular eye upon ' marriages, and according to 


I have treated of this in the 3 on the cauſes of 
the riſe au declenſion of the Roman grandeur. 
+ In the year of Rome 277. | 
L 3 the 


(*)Lib.56. 
Dionyſius Halicarnaſſeus (*) cannot t believe, that () Lib. : 2. 


* 
+ % 
* 


* 
Wh" 
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Boos the exigencies of the republic engaged them to it | 
. by * ſhame and by puniſhments. 

The corruption of manners that began to take 
place, contributed vaſtly tg diſguſt the citizens a- 
gainſt marriage, which was painful to thoſe: who 
had no taſte for the pleaſures of innocence. This 

() Trisin is the purport of that ſpeech (*) which Metellus 
_ Numidicus, when he was cenſor, made to the 
lib. 1. people: If it were poſſible for us to do without 


| Cap.6. © qyives, we ſhould deliver ourſelves from this evil : 


% but as nature has ordained that we cannot live 
«© very happily with them, nor ſubſiſt without them, 
<< wwe ought to have more regard to our own preſer- 
% ation, than to tranſient gratifications.” 

The corruption of manners deſtroyed the cen- 
forſhip, which was itſelf eftabliſhed to deſtroy the 
corruption of manners : for when this depravation 

G. became general, the cenſor loſt his power (). 

have ſaid Civil diſcards, triumvirates, and proſcriptions, 
bal . . weakened Rome more than any war ſhe had his 
@) See therto engaged in. They left but few eitizens +, 
Pio, lb. and the greateſt part of them unmarried, To re- 
Ain medy this laſt evil, Cæſar and Auguſtus re- eſta- 
—_ in bliſhed the cenſorſhip, and would even be (*) cen- 


Auguſt. ſors themſelves. Cæſar gave () rewards to thoſe 


vg "5 who had many children. All (f) women under 


Suetoni- forty- five years of age, who had neither huſband 


us, life 


*Cafar. nor children, were forbid to wear jewels, or to 


| ehap. 20, ride in litters; an excellent method thus to attack 


Appian, See what was done in this reſpect in T. Livy, lib. The 
lib 2. of Epitome of T. Livy, lib. 59. Aulus Gellius, lib. ns 6. 
the Civil Valerius Maximus, lib. 2. cap. 1 

war. + Cæſar, after the civil — — made a ſurvey of the 
(*) Euſebi- Roman citizens, found there were no more than one hundred 


us, in his and fifty thouſand heads of families. Florus's epitome of Livy, 
_ 17th decad. 


celibacy 


OF LAWS. 
celibacy by the power of vanity. The. laws of 
Avguſtus (*) were more preſſing : he impoſed (*) 


new penalties on ſuch as were not married, and (i) Dio, 


founded on the ancient regulations made by the 


736. 


ſenate, the people, and the cenſors. | rogationes, 
The law of Auguſtus met with innumerable ob- Anal. 


aboliſhed. He placed on one fide fuch as were g 


ſtacles z, and thirty-four years (*) after it had been (i) If d 
made, the Roman knights inſifted on its being year of 


married, and on the other thoſe who were not: jib. ;6. 


theſe laſt appeared by far the greateſt number ; 
upon which the citizens were aftoniſhed and con- 
founded. Auguſtus, with the gravity of the an- 
cient cenſors, addreffed them in this manner * : 
„il fickneſs and war ſnatch away ſo many 
4 citizens, What muſt become of this fate if marriages 
% are no longer comrified? the city does not confift 
« of houſes, of portices, of public places, but of 
* inbabitanis. You do not ſte men, like thoſe nen- 
„ fiowed in Fable, flarting out of the earth to take 
% taye of your affairs. Your celibacy is not ow- 
* ing 16 the defire of Rvig alone: for. none of 
** you eats or ſleeps 2 hrmfelf. You only ſeek 
76 ehjoy your irregularities undiſturbed. Do you 
cite the example of the Veſtal Virgins ? if you pre- 
** ſerve not the laws of chaſtity, you ought to be pu- 
* niſhed like them. You are equally bad citizens, 
*© whether your example has an influence on the reſt 
E the world, or whether it be diſregarded. My. 
* I have abridged this ſpeech, which is of a tedious length; 
it 15 to be found in Dio, lib. 56. 
| L 4 « only 


| 
| 


| 
| 
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Matilus, 
and Q. 
Poppzus, 


Sabinus, 


| * lib. 
8 Ibid. 
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c only view is the perpetuity. of the republic. I 
have increaſed the penalties of thoſe who,bave dif- 
& obeyed ; and with reſpect to rewards, they are 
« ſuch, as 1 do not know whether virtue has ever re- 


cc ei ved greater. For leſs will a thouſand men expoſe 
Ae itſelf ; and yet will not theſe engage you to 


« jake a wife, and provide. for children?” | + 
He made a law, which was called after his name, 
Fulia, and Papia Poppes, from the names of the 


G Marcos conſuls () for part of that year. The greatneſs 
Papius 


of the evil appeared, even in their being elected: 
Dio (®) tells us, that they were not married, and 
that they had no children. 

This decree of Auguſtus was properly a code 
of laws, and a ſyſtematic body of all the regula- 
tions that. could be made on this ſubject. The 


Julian “ laws were incorporated into it; and re- 


ceived a greater ſtrength. It was ſo extenſive in 
its uſe, and had an influence on ſo many things, 
that it formed the fineſt pare of the civil * of 
the Romans. 


We find + parts of it diſperſed in the precious 
fragments of Ulpian, in the laws of the Digeſt, 
collected from authors who wrote on the Papian 
laws, in the hiſtorians and others who have cited 


them, in the Theodoſian code, which aboliſhed them, 


and in the works of the fathers, who have cenſured 
them, without doubt, from a laudable zeal for the 


things of the other life, but with very little know- 
ledge of the affairs of this. 


2 The 14th title of the fragments of Ulpian diligriſhes 1 very 
rightly between the Julian and the Papian law. 


+ James Godfrey has made a collection of theſe, 
| Theſe 


br Move. Ae. Li... A. $. 
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| Theſe laws had many heads *, of which we Boox 


know thirty five. But to return to my ſubject as Ger. 


ſpeedily as poſible, I ſhall begin with that head, 


which Aulus Gellius () informs us was the ſe- (*) Lib. 2. 


venth, and relates to the honours and rewards f. 18. 
granted by that law. 5 

The Romans, who for the moſt part ſprung 
from the cities of the Latins, which were La- 
cedæmonian () colonies, and had received a (*)Diony{- 
part of their laws even from thoſe cities +, had, — 


age, as to give it all honour and precedency. 
When the republic wanted citizens, ſhe granted 
to marriage, and to a number of children, the 
privileges which had been given to age (?). She(?) Aulus 
granted ſome to marriage alone, independently of hl. 
the children which might ſpring from it: this cap. 15. 
was called the right of huſbands. She gave 
others to thoſe who had any children, and larger 
ſtill to thoſe who had three children, Theſe three 
things muſt not be confounded. '- Theſe laſt had 
thoſe: privileges which married men conſtantly en- 
joyed.z as for example, a particular place in the 
theatre 0); they had thoſe which could only be () Sueto- 
enjoyed by men who had children; and which — 
none could deprive chem of but ſuch as had a cap. 44. 
greater number. 

Theſe privileges were very extenſive, The mar- 
ried men, who had the moſt children, were always 
preferred 4, whether in the purſuit, or in the exer- 

+ The 2. « * pam — * fo ſearch, into the 


laws of Greece, went to Athens, and to the cities of Italy. 
t Tacitus, lib. 2. U numerus liberorum in cendidatis præ- 


ſallrer, quod lex jubebat. 
ciſe 


like the Lacedæmonians, ſuch veneration for old 


— 


154 = SPIRIT 


3 ciſe of honours. The conſul, who had the moſt 
_ numerous offspring, was the (*) firſt who received 
* the faſces he had his choice of the () provinces : 
Hels, the ſenator, who had moſt children, had his name 
lib. 2. written firſt in the catalogue of fenators, and was 
_ the firſt in giving his opinion () in the ſenate. 
Annal. They might even ſtand ſooner than ordinary for an 
lib. 15. office, becauſe every child gave a diſpenſation of a 
* — 6. 6 year (0). If an inhabitant of Rome had three chil. 
5. 228 dren, he was exempted from all troubleſome offi 
euren. ces (*), The free-born women who had three chil. 
C) See dren, and the freed-women who had four, paſſed (o) 
de minorib, Out of that perpetual tutelage, in which they had 
(*)Law iſt been () held by the ancient laws of Rome. 
_ 2d, As they had rewards, they had alſo penalties *, 
"1 ix. Thoſe who were not married, could receive no ad- 
cuſat. mu- vantage from the will of any perſon that was not 
are. 2 relation +; and thoſe who, being married, had 
Holgtas, no children, could receive only half + The Ro- 
tit. 29. $3. mans, ſays Plutarch ||, marry _ to be heirs, and 
(*) Plu- not to have them. 
carch, The advantages which a man and bis wife might 
Numa. receive from each other by will 5, were limited by 
law. If they had children of each other, they 
might receive the whole; if not, they could re- 
ceive only a tenth part of the ſucceſſion on the ac- 


* See the fragments of Ulpian, tit. 14, 15, 16, 17, and 18. 
which compoſe one of the moſt valuable pieces of t 0 ancient 
civil law of the Romans. 

1 + Sozom, lib, 1. cap. 9. they could receive from their rela 
tions. Frag. of Ulpian, tit. 16.4 1. 

T Sozom. lib. 1. cap. 9. & leg. unic. cod. Theod. 42. 
pœnis cælib. & orbit. 

Moral works, of the love of fathers towards their children. 

See a more particular account of this in the fragm. of Ul- 
pian, tit, 15, and 16, 


, Count 


it 


9 Fs 
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count of marriage; and if they had any children B © © « 
by a former venter, as many tenths as they nd 
children. | | | 1 
If a huſband abſented himſelf (*) from his wife () Frag. 
on any other cauſe than the affairs of the republic, „ Ut. 
he could not inherit from her. 91. 
The law gave to a ſurviving hufband or wife 
two years to marry again, and a year and a 
half in caſe of a divorce. The fathers who would 
not ſuff-r their children to marry, or refuſed to 
give their daughters a portion, were obliged to do . 
it by the magiſtrates . | | no 736. 
They were not allowed to betroth, ' when the Suetonius 
marriage was to be deferred for more than WO vio, cap, 
years (); and as they could not marry a girl till 34. 
ſhe was twelve years old, they could not be be- () Dio, 
trothed to her, till ſhe was ten. The law would 1 54. 
not ſuffer them to trifle () to no purpoſe 3; and fame Dio, 
under a pretence of being betrothed, to enjoy at peeck 
the privileges of married men. guſta 
It was contrary to law, for a man of ſixty lib. 56. 
to (4) marry a woman of fifty. As they had given C)Fragm. 


great privileges to married men, the law would _ = 


not ſuffer them to enter into uſeleſs marriages. For the 27th 
the ſame reaſon, the Calviſian Senatus Conſultum de- * cod. 
* maptris, 
clared the marriage of a woman above fifty, with (e) Frag. 
a man leſs than ſixty, to be () unequal: fo 9 
tit. 16-3 · 
* Fragm. of Ulþian, tit. 14. It ſeems the firſt Julian laws 
allowed three. years. Speech of Auguſtus in Dio, lib. 56. Sucto- 
wius, lift of Auguſtus, cap. 34. Other Jalian laws granted but 
one * the Papjan law gave two. Fragm. of Ulpian, tit. 14. 
Theſe laws were not agreeable to the people; Auguſtus therefore 
ſoftened or firengthened them, as they were more or leſs dif- 8 
poſed to comply with them. . 
+ This was the 35th head of the Papian law. Leg. 19. ff. 
& ritu nuptiarum. | 
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Boox a woman of fifty years of age could not 

: — 1 without incurring the penalties of theſe dar-. 
See berius added () to the rigour of the Papian lay, 

Suetonias and prohibited men of ſixty, from marrying wo- 

— Clav- men under fifty; ſo that a man of ſixty could 
o, cap. | 

23. not marry in any caſe whatſoever, without incur. 

(e) See ring the penalty. But Claudius abrogated (®) this 

. ; law made under Tiberius. | 

— All theſe regulations were more conformable to 

cap. 23. the climate of Italy, than to that of the North, 

— of where a man of ſixty. years of age has ſtill a con- 

Ulp pian, fiderable degree of ſtrength; and where women of 

tit. 16. 53. fifty, are not always paſt child-bearing. | leg 


(*) — That they might not be unneceſſarily limited in 


in 
— mag V ofthe choice they were to make, Auguſtus permitted ap 
Ulpian, all the free-born citizens, who were not ſenators (), th 
tit. 13- to marry freed-women (). The Papian () law ce 


guts forbad the ſenators marrying freed-women, or thoſe 


who had been brought up to the ſtage ; and from 

in Di, : — time of () Ulpian, free-born perſons were for- 
d to marry women who had led a diſorderly life, 

8 Ulpian, ws had played in the theatre, or who had been 
Ah ch Condemned by a public ſentence. This muſt have 
44th law, been eſtabliſhed by a decree of the ſenate. During 
ff. derits the time of the republic they had never made laws 
3 like theſe, becauſe the cenſors corrected this kind 
K, of diſorders as ſoon as they aroſe, or elſe prevented 
tit. 13. their riſing. | 
and 16. Conſtantine (*) made a law, in which he com- 
12 3 prehended, in the prohibition of the Papian law, 
cod. d& not only the ſenators, but even ſuch as had a 
zatur. lib. conſiderable rank in the ſtate, without mention- 

ing perſons in an inferior ſtation : this conſtituted 

the law of thoſe times. Theſe marriages were 


therefore 


— 
* 
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therefore no longer forbidden, but to the free · born Boos 
ſti- XXIII. 


nian () however abrogated the law of Conſtan- (No 
tine, and permitted all ſorts of perſons to con- 77. 
tract theſe marriages : and thus we have acquired 


comprehended in the law of Conſtantine. Ju 


ſo fatal a liberty. 


It is evident; that the penalties inflicted on ſuch 


as married contrary to the prohibition of the law, 
were the ſame as thoſe inflicted on perſons who did 
not marry. Theſe marriages did not give them any 


civil advantage (); for the dowry (7) was confiſ- 9 Law 


9rd li- 


legacies of thoſe, whom theſe laws had declared 52. 
0 deen, 


cated (7) after the death of the wiſe. 
Auguſtus having adjudged the ſucceſſion and 


incapable, to the public treaſury *, they had the. 


appearance rather of fiſcal, than of political and ( 
civil laws, The diſguſt they had already 2 
ceived at a burthen which appeared too heavy, was dit. 


increaſed by their ſeeing themſelves a continual 


prey to the avidity of the treaſury. On this ac-chap 


count, it became neceſſary, under Tiberius, that + 
theſe laws ſhould be ſoftened, that Nero ſhould 
leſſen the rewards given out of the treaſury to 


the T informers, that Trajan (*) ſhould put a ſtop (*) SeePli- 
to their plundering, that Severus || ſhould alſo i 's — 


derate theſe laws, and that the civilians ſhould con- 


Except in certain caſes. 'See the Fragment of Uſpian, tit. 18, 
* the only law in Cod. de Caduc. tollend, 7 
+ _ de moderanda Papid Popper. Tacit. Annal. lid, 3. 


Pag. 1 

t He OT them to the fourth part. til "Means, 
cap, 10, | 

|| Severus extended even to twenty-five years for the males, 


and to twenty for the females, the time fixed b the e Papian 


law, as we ſee by comparing the Fragment * Ulpian, tit, 16. 
with hat * . Al. cap. 4. . 
ſider 
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Book ſider them as odious, and in all their deciſions de- 
— viate from the literal ri | 

Beſides, the emperors enervated * theſe laws, by 

the privileges they granted, of the rights of buf 

bands, -of children, and of three children. More 

( j See the than this, they gave () particular perſons. a diſ- 

516 law, penſation from the penalties of theſe laws, But 

2 * regulations eſtabliſhed for the public utility, 
Tae. emed incapable of admitting an alleviation. 

It was highly reaſonable, that they fhould grant 
the rights of children to the veſtals , whom reli - 
gion retained in a neceſſary virginity : they gave, 
in the ſame manner, the privilege of 4 married 
men to ſoldiers, becauſe they could not marry, It 
vas cuſtomary to exempt the emperors from the 
conſtraint of certain civil laws. Thus Auguſtus 

We was freed from the conſtraint of the law, which 
(5) Leg. limited the power of () enfranchiſing, and of that 
2 eum, which ſet bounds to the right of () bequeathing 
— by teſtament. Theſe were only particular caſes : 
nib, F1. but, at laſt, diſpenſations were given without diſ- 
(*) Dio, cretion, and the rule itſelf became no more than 

b. 55- an exception. 

The ſets. of philoſophers had already. intro- 
duced in the empire a diſpoſition that eſtranged 
them from buſineſs; a diſpoſition which could not 


p. Scipio, the cenſor, complains, in his ſpeech to the people, 
of the abuſes which were already introduced; that they received 
the ſame privileges for adopted, as for n Aulns 
Gellius, lib. 5. cap. 19. 

+ Auguſtus, in the Papian law, gave Fees the | com 2 of 
mothers. See Dio, lib. 66. Numa b had granted the an- 
cient privilege of women who had three children, that is, of 
having no guardian, Platarch, life of Numa, | 
t This was 9 28 them "_ Claudius. Dio, lib. 60, * 


gain 
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aj nd in the time of the republic, when Boos 
Ds employed in the arts of war and II. 


peace. From hence aroſe an idea of perfection, e 


connected with a life of ſpeculation; from hence 
an eſtrangement from the cares and embarraſſments 
of a family. The Chriſtian religion coming after 
this philoſophy, fixed, if I may make uſe of the 
expreſſion, the ideas which that had only pre- 
: Chriſtianity ſtamped its character on jurifpru- 
dence ; for empire has ever a connexion with the 
prieſthood. This is viſible from the Theodoſian 
code, which is. only a collection of the decrees of 
the Chriſtian emperors. | 

A panegyriſt (*) of Conſtantine ſays to that em- () Naza- 
peror, Your laws were made only to corref vice, pou peas 
* and to regulate manners: you have ſtripped the — 
ancient laws of that artifice, which ſeemed to have bini, anno 


| © no other aim than to lay ſnares for ſimplicity.” 321, 


It is certain, that the alterations made by Con- 
ſtantine took their riſe, either from ſentiments re- 
lating to the eſtabliſhment of Chriſtianity, or from 
ideas conceived of its perfection. From the firſt, (») See 
proceeded thoſe laws which gave ſuch authority to La 1, 2» 
biſhops, and which have been the foundation of 8 
the eccleſiaſtical juriſdiction: from hence thoſe ſian code, 


laws which weakened paternal authority (), by de- © 9 


matermis 


priving the father of his property in the poſſeſſions a- 
of his children. To extend a new religion, they ge 
were obliged to take away the dependance of chil- ine only 
dren, who are always leaſt attached to what is al- law in the 


ready eſtabliſhed. — 


5 1 : , os a guæ filits 
— in Cicero s Offices, his ſentiments * this ſpirit of ſpe- Famil. ac- 


3 | | The quiruntur, 
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phor The laws made with a view to Chriſtian 

wn tion, were more particularly thoſe by which the () 
5 penalties of the Papian laws were aboliſhed ; the 
— verry - unmarried were equally exempted from them, with 
1 thoſe who being married had no children. 92 


pan. ca> © Theſe laws were eſtabliſbed, ſays an eccleſtaſtic | 


#6. % (*) hiſtorian, as if the multiplication of the buman 
* (*) S020 * ſpecies was an ect of our cars; inſteau of being 
menus, ſenfible that the number is increaſed or diminiſhed, 
Page 27. ©. according to the order of providence.” 
| Principles of religion have had an extraordinary 
influence on the propagation of the human ſpecies. 
Sometimes they have promoted it, as amongſt the 
lies, the Mahometans, the. Gaurs, and the Chi- 
neſe; at others, they have put a damp to it, as 
was the caſe of the Romans upon their converſion 
to Chriſtianity, 


They every where inceſſantly preached op: con- 


tinency; a virtue the more perfect, becauſe in 


its own e i en he N but r 


few. 
Conſtantine had not taken away the 4 


laws which granted a greater extent to the dona- 

tions between man and wife, in proportion to the 

number of their children: Theodoſius the young- 
(Leg.2. er (*) abrogated even theſe laws. 

Thad. d Juſtinian declared all thoſe marriages (*) valid, 

jar. lier, which had been prohibited by the Papian laws. 


Leg. Theſe laws require people to marry, again: Juſti- 


e) 

Qu. nian granted (*) privileges to. thoſe who did not 
— marry again. 
(Novell. By the ancient . the natural right 
127, cap, Which every one had to marry, and beget children, 
+ could not be taken away. ' Thus when they receiv- 


8. 
118. c. 5. * 
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when a patron made his () freed- man ſwear, that DL 

he would neither marry nor beget children, the c ug 
Papian law annulled both the (®) condition and 54. f. 1 
the oath. The clauſes, on continuing in widowhoed, Sah 
eſtabliſhed: amongſt us, contradict the ancient law, Gg. 5. 
and deſcend from the r of the emperors; (4. 4 


founded on ideas of perfection. 1 


There is no law that contains an expreſs abro- r)Paul,in 


gation of the privileges and honours, which the h /enten- 
Romans had granted to marriages, and to a num- 4%, lib. 3. 
ber of children. But here celibacy had the pre- 1 


eminence, marriage could not be held in honour; 
and ſince they could oblige the officers of the pub- 
lic revenue to renounce ſo many advantages by the 
abolition of the penalties, it is eaſy to perceive, 
that with yer greater caſe. _ e pur a ſtop 
to the rewards. all 

The ſame ſpiritual reaſon which had permit. 


ted celibacy, ſoon impoſed it even as neceſſary, 


God forbid, that I ſhould here ſpeak againſt ce- 
libacy, as adopted by religion: but who can be 
ſilent, when it is built on libertiniſm; when the 
two ſexes corrupting each other, even by the na- 
tural ſenſations themſelves, fly from a union which 
ought to make them better, to live in that which 
always renders them worſe * _ 

It is a rule drawn from nature, that the more the 
number of marriages is diminiſhed, the more cor- 
rupt are thoſe who have entered into that ſtate : 
the fewer married men, the leſs fidelity is there in 
marriage; as when there are more thieves, more 
thefts are committed. | 
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EN to the expoſing of children. Romulus, ſays 
(?) Anti- Dionyſius Halicarnaſſeus (), laid the citizens un- 
3 der an obligation to educate all their male chil- 
nb z. dren, and the eldeſt of their daughters. If the 
infants were deformed and monſtrous, he permit - 
ted the expoſing them, enn ee _ 
five of their neareſt neighbours. 
0%) Anti- Romulus did not ſuffet () them to kill 2 in- 
uities of fants under three years ald: by which means he 
lib. 2 . feconciled the law that gave to fathers the right 
over their children of life and 1 chat 
which prohibited their being expoſed. 
(*) Lib. 9. We find alſo in Dionyſius Halicurtmfitus 0 
that the law which obliged che citizens to marry, 
and to educate all their children, was in force in 
the 255th year of Rome: we ſet that cuſtom had 
reſtrained the law of Romulus, which permitted 
them to expoſe their younger daughters. 
WMe have no knowledge of what the-law of the 
twelve tables (made in the year of Rome 301), 
7 appointed with reſpect to the expoſing of children, 
0) Lib. z. except from a paſſage of Cicero (), whoz: ſpeaking 
ib. of the office of tribune of che people, ſays, that 
ſoon after its birth, like the "monſtrous infant of 
the law of the twelve tables, it was ſtifled: the 
infant that was not monſtrous, was therefore pre- 
ſerved, and the law of the twelve tables made no 
alteration in the preceding inſtitutions. 


: © The 
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* The: Germans, ſays Tacitus (®), ber expe/e 
* their clilgrew; ama I bem, the bel manners haut 
more force,: that in erber places the beſt laws,” 
The Romans had. therefore laws againſt this cuſt - 
tom, and yet they did not follow them. We fad 
not any * Roman law, that permitted the expoling 
of children: this was, without doubt, an abuſe 
introduced towards the decline of the republic, 
when luxury robbed them of their freedom, 
when wealth diyided was called poverty, when the 
father believed that all was loſt which he gave 
to his family, and when this W was diſtinct 
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creaſe the number of. their citizens, had their 
effect, while the republic, in the full vigour of 

her 1 had nothing to repair but the 
lofles ſhe ſuſtained: by her courage, by her intrepidi- 
— by her firmneſs, her love of glory, and of vir- 
But ſoon the wiſeſt laws could not re-<ſtabliſh 

— a dying republic, what a general anarchy, 
what a military government, what a rigid em- 
pire, what a proud deſpotic power, what a fee- 
ble monarchy, what a ſtupid, weak, and ſuperſti- 


tious court had ſucceſſively pulled down. It might 


indeed be ſaid, that they conquered the world only 


to weaken it, and to deliver it up deſenceleſs to 


® There is not any title on this ſubjeR in the Digeſt; the 
title of the Code ſays nothing of 3 it, no more than the Novels. 
M 2 bar- 
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Boos batbarians. The Gothic nations, the AY the 

Gr 1 Saracens, and Tartars, by turns haraſſed them: 
and ſoon the barbarians had none to deſtroy but 
barbarians. Thus, in fabulous times, after the 
inundations and the deluge, there aroſe but of 


the earth armed _ who TINS: 
Wor; Te þ 7.4 = + % } U 


CHAP. XXIV. t 


The Changes which happened in Wel with re. 
gad 10 the Number of the Inhabilants, 


1 N the ſtate Europe was in, one would not ima- 
gine it poſſible for it to be retrieved ; eſpecially 
i when under Charlemain it formed who one vaſt 
empire. But by the nature of government at that 
time, it became divided into an infinite number of 
petty ſovereignties ; and as the lord or ſovereign, 
who reſided in his village, or city, was neither 
great, rich, powerful, nor even ſafe, but by the 
number of his ſubjects ; every one employed him- 
ſelf with a ſingular attention to make his little 
country flouriſh. This ſucceeded in ſuch a man- 
ner, that notwithſtanding the irregularities of go- 
vernment, the want of that knowledge, which has 
ſince been acquired in commerce, and the nume- 
rous wars, and diſorders inceſſantly ariſing, moſt = 
countries of Europe were, better peopled in thoſe 
days, than they are even at preſent.” h 

I have not time to treat fully of this ſubject. But 
00 Tatro- I ſhalt cite the prodigious armies engaged | in the cru- 
duction to ſades, compoſed of men of all countries. Puffen- 
the hiſtory dorf (“ ſays, that in the reign of Charles the IX. 
— 1 there were in France —_ millions of men. 18 

of France. le 


00 F LAW S. 
It is the perpetual reunion of many little ſtates 
that has produced this diminution. Formerly, every 
village of France was a capital; there is at preſent 
only one large one: every part of the ſtate was a 
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center of power; at preſent, all has a relation to 5 


the ſtate itſelf, 
HAP. XXV. 
The ſame Subject continued. 


Evrorr. it is true, 3 
paſt greatly increaſed its navigation : this 
has boch procured and deprived it of inhabitants. 
Holland ſends every year a great number of ma- 
riners to the Indies; of whom not above two 
thirds return: the reſt either periſh or ſettle in 
the Indies. TR Fawn Ot WA eee 
other nation concerned in that trade. 
| We muſt not judge ef Europe as of a par- 
ticular ſtate engaged alone in an extenſive navi- 
gation. This ſtate would increaſe in people, be- 


cauſe. all the neighbouring nations would endea- 


-vour to have a ſhare in this commerce; and ma- 


riners would arrive from all parts. Europe, ſepa- 


rated from the reſt of the world by religion ꝰ, by 
vaſt ſeas, and deſarts, cannot aut in this 
manner. 


| * Mahometan eoanvies urroud it almoſt on very ide. 


* 
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one center; and this conter is, in ſome meaſure, 
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IRON all this we ey conclude, that Ezrops 
For is t preſent in a tondition to require laws to 
| — be made in favour of the propagation of the hu- 
man ſpecies. The politics of the ancient Greeks 
inceſſantly complain of the inconveniencies at- 
tending a republic, from the exceſſive number of 
citizens; but the politics of this age call upon us 
ro take propet means to increaſe vurs. 


C H AP. XXVII. lin 27: 
Of tht Lam made in Frandè t mene the Pro- 


pagalion of the Speties. 


(*) The * - EWIS XIV. appoihted () particular pen 
. ſions to thoſe Who had ten chitdren, and 
fivour of mech larger do ſuch as had twelve. But it is 
marriage: not ſuffictent to reward prodigies. In order to 
communicate a general fpirit, which leads to the 
ptopiigation of the ſperies, it is neceſſury for us to 
eftzbliſH, Heb ae Romans, genetal dernde, er 


Senerel penalties. 
5 CHA P. XXVII. Ly. 
By what Means we may remedy a Depopulation. 


WY HEN a ſtate is depopulated by particular 
accidents, by wars, peſtilence, or famine, 

there are ſtill reſources left. The men who re- 
main may preſerve the ſpirit of induſtry ; they 
may ſeek to repair their misfortunes, and cala- 
3 mity 


Boox 


. 


ceſſive advantages 
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mity: ĩtſelf may malte them become more induſ- 
trious. The evil is almoſt incurable; when the 
depopulation is prepared before - hand by interior 
vice and a bad government. When this is the 
caſe, men periſh-with an inſenſible and habitual 
difeaſe : born in miſery and weakneſs, in violence, 
or under the influence of a wicked adminiſtration, 
they "ſee "themſelves deſtroyed, and frequently 
without" perceiving the cauſe of their deſtruction. 
Of this we have à melancholy proof, in the coun- 
tries deſolated by deſpotic power, or by the ex- 
of the clergy over the laity. 

In vain ſhall we wait for the ſuccour of chit- 
dren- yet unborn, to re-eſtabliſh a ſtate thus de- 
populated. There is not time for this; men in 
their ſolitude are without courage or induftry. 
With land ſufficient to nouriſh .a nation, they 
have ſcarcely enough to nouriſh à family. The 
common people have not even a property in the 
miſeries of the country, that is, in the fallows 
with hich it abounds. The clergy, the prince, 
the cities, the great men, and ſome of the princi- 
pal citizens, inſenſibly become proprietors of all 
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the land which lies uncultivated: the families who 


are ruined have left their fields; and the labour- 
ing man is deſtitute. 


In this ſituation they ſhould take the ſame mea- 


ſures throughout the whole extent of the empire, 


which the Romans took in a part of theirs : they 


ſhould ſe in their diſtreſs, what theſe ob- 
ſerved in the midſt of plenty; that is, they ſhould 
diſtribute land to all the families who are in wanr, 
and procure them materials for clearing and cul- 
tivating it. This diſtribution ought to be con- 

M 4 tinued 
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tinved ſo long as there is a man to receive'it ;/ and 
in ſuch a manner, as not to loſs a mente 
Wann | 


CHAP. XXIX. 
5 Of Beka. 


8 Ind nhes-nothingy bar 
becauſe he does not work. The man who 


W any degree of wealth has an employment, 


is as much at his eaſe as he who without labour 


has an income of a hundred crowns @ year. He 
who has. no ſubſtance, and yet has a trade, is 


not poorer than he who, poſſeſſing ten acres of 


government draws this ſupport - from the arts 


life not incompatible with health. 


land, is obliged to cultivate it for his ſubſiſtence. 


The mechanic, who gives his art as an inheritance 
to his children, has left them a fortune, which is 
multiplied in proportion to their number. It is 
not ſo with him, who having ten acres. of land, 
divides it amongſt his children, 1 

In trading countries, where many men have no 


other ſubſiſtence but from the arts, the ſtate is 
frequently obliged to ſupply the neceſſities of the 


aged, the ſick, and the orphan. A. well-regulated 


themſelves. It gives to ſome ſuch employment 
as they are capable of performing; others are 
taught to work, and this RY; of itſelf be- 
comes an employment. 


The alms given to a naked man in the ſtreet do 


not fulfil the obligations of the ſtate, which owes 


to every citizen a certain ſubſiſtence, a proper 
nouriſhment, convenient cloathing, and a kind of 
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| a being aſked, why. he did not Boor 

t eee 
« rich, that there Mall be no need of hoſpitals.” He Fig 
ought to have ſaid, I will begin, by rendering my Jokn 
empire rich, and then I will build hoſpitals. | wv 2 

The riches of 'a ſtate ſuppoſe, great induſtry, thro? Per- 

Amidſt the numerous branches of trade, it is im- fia, vol. 8. 

' \ poſſible but ſome muſt ſuffer; and conſequently 

the mechanics muſt be in a momentary neceſſity, . 

Whenever this happens, - the ſtate. is. obliged to 

lend them a ready aſſiſtance whether it be to 

prevent the ſufferings of the people, or to avoid 

a rebellion. In this caſe hoſpitals, or ſome equi- 

valent regulations, are neceſſary to prevent this 

miſery. 

But when the nation is poor, private poverty 

ſprings from the general calamity; and is, if I 

may ſo expreſs myſelf, the general calamity it- 

ſelf, All the hoſpitals in the world cannot cure 

this private poverty; on the | contrary, the ſpi- 

nit of indolence, which it conſtantly- inſpires, in- 

creaſes the ag and conlequeetly the private 

miſery. 1 

Henry VIII. 60 reſolving to reform the church (4) 828 

of England, ruined: the monks, of themſelves a Burnet's 

lazy ſer of people, that encouraged lazineſs in _ 4970 

others : becauſe, as they practiſed hoſpitality, an mation. 

infinite number of idle perſons, gentlemen and 

citizens, ſpent their lives in running from convent 

to convent.. He demoliſhed even the hoſpitals, in 

which the lower people found ſubſiſtence, as the 

gentlemen did theirs in the monaſteries. Since 

theſe changes, the ſpirit of trade and induſtry has 

been eſtabliſhed in England. 


At 
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Boox At Rome, the hoſpitals place every one at his 
XXIIL. eaſe, except' thoſe who labour, except thoſe who 
GP: 27 are induſtrious, except thoſe "who have land, ex. 
cept thoſe who are in trade. 
* © I have obſerved, that whabily tations have neal 
l of hoſpitals," becauſe fortune {ubjedts them to a 
, thouſand accidents : but it is plain, that tranſient 
aſſiſtances are much better than perpetual founda- 
tions. The evil is momentary; it is neceſſary, 
therefore, that the ſuccour ſhould be of 'the fame 
nature, and that it be applied to particular ac- 
cide 4c E 1 Z | v2 . 
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BOOK XXIV. 
of hos as relative to Religion, con- 


 dered in itſelf, and in its Doftrines. 


CHAP. I. 
Of Religm in general. 


S amidſt ſeveral degrees of darkneſs we may Boox 
form a judgment of thoſe which are the XXIV. 
leaſt thick, and among pretipices, which P-. 
are the leaſt deep; fo we may ſearch among 
falſe religions for thoſe that are moſt coriformable 
to the welfare of fociety ; for thoſe which, though 
they have not the effect of leading men to the fe- 
city of another life, may contribute moſt to their 
happineſs in this. 
| 1 hall examine therefore the feveral religions of 
| the world, in relation only to the good they pro- 
duce in civil ſociety ; whether I ſpeak of thar which | 
has its root in heaven, or of thoſe which fpring 
from the earth. 
As in this work, T am not a divine, but a poli- 
tical writer, I may here advance things which are 
no otherwiſe true, than as they correſpond with a 
worldly manner of thinking, not as confidered in 
| © their relation to truths of a more fublime nature. 
With regard to the true religion, a perſon of 
the leaſt degree of impartialiry muſt fee, that I 
have never pretended to make its intereſts ſubmit 
; to 
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Boox to thoſe of a political nature, but rather to unite 


XXIV. 
Chap. 2. 


0 


Thoughts 


on the 


« that I had no exiſtence, than. that I am 4 
4 villain.” This is only a ſophiſm, founded on 


them: now, in order to unite, it is neceſſary that 
we ſhould know them. 

The Chriſtian religion, which ordains that men 
ſhould love each other, would, without doubt, 


have every nation bleſt with the beſt civil, the 
beſt political laws; becauſe theſe, next to this re- 


ligion, are the greateſt good that men can give 
and receive. | 


CHAP. . 
A Paradox of Mr. Bayle 3 


M. C that it 
is better to be an atheiſt than an idolater; 
that is, in other words, that. it is leſs dangerous 
to have no religion at all, than a bad one. 7 
% bad rather, ſaid he, it. ſhould. be ſaid of me, 


this, that it is of no importance to the human 


race to believe that a certain man exiſts ; whereas 


it is extremely uſeful for them to believe the ex- 
iſtence of a God. From the idea of his non- 


exiſtence, immediately follows that of our inde- 
pendence; or, if we cannot conceive this idea, 
that of difobedience. - To ſay that religion is not. 
a reſtraining motive, becauſe it does not always 
reſtrain, is equally abſurd, as to ſay, that the civil 


laws are not a reftraining motive. It is a falſe 


way of reaſoning againſt religion, to collect, in a 
large work, a long detail of the evils it has pro- 


duced, if we do not give, at the ſame time, an 
enumeration of the advantges which have flowed 
from 
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from it. Were I to relate all the evils that have Boo « 


ariſen in the world from civil laws, from mo- 
narchy, and from republican government, I might 
tell of frightful things. Were it of no advantage 
for ſubjects to have religion, it would ſtill be of 
ſome, if princes had it, and if they whitened with 
foam the only rein which can reſtrain thoſe who 
fear not human laws. 

A prince who loves and fears religion is a lion, 
who ſtoops to the hand that ſtrokes, or to the 
voice that appeaſes him. He who fears and hates 
religion, is like the ſavage beaſt, that growls and 
bites the chain, which prevents his flying on the 
paſſenger. He who has no religion at all, is that 
terrible animal, who perceives his liberty only when 
he tears in pieces, and when he devours. | 

The queſtion is-not to know, whether it would 
be better that a certain man, or a certain people, 


XXIV. 


Chap. 2. 


had no religion, than to abuſe what they have; 


but to know which is the leaſt evil, that religion 
be ſometimes abuſed, or that there be no ſuch re- 
ſtraint as religion on mankinc. 

To diminiſn the horror of atheiſm, they lay too 


much to the charge of idolatry. It is far from 


being true, that when the ancients raiſed altars to 
a particular vice, they intended to ſhew, that they 
loved the vice; this ſignified, on the contrary, 


that they hated it. When the Lacedzmonians + 


erected a temple to Fear, it was not to ſhew that 
this warlike nation deſired, that he would in the 
midſt of battle poſſeſs the hearts of the Lacedz- 
monians. They had deities to whom they prayed 
not to inſpire them with guilt; and others whom 
they beſought to ſhield them from it. 


3 
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"CHAP. II. 


That a moderate Government is moſt abun 


the Chriſtian Religion, ion 
ment to tbe Mabometan. n 


THE Chriſtian religion 1s 4 ſtranger to mere 


deſpotic power. The mildneſs ſo frequently 


recommended in the goſpel, is incompatible with 


the deſpotic rage with which a prince puniſhes his 
* and exerciſes himſelf in cruelty. 

As this religion forbids the plurality of wives, 
its princes are leſs. confined,; leſs concealed from 
their ſubjects, and conſequently have more huma- 
nity : they are more diſpoſed. to be directed by 
laws, and more capable of Eng, that they 
cannot do whatever they pleaſe. 


While the Mahometan princes incelactly. give 


or receive. death, the religion of the Chriſtians 
renders their Princes leſs timid, and conſequently 


| leſs cruel. The prince conkdes in his ſubjects, and 


the ſubjects in the prince. How-admirable the re- 
ligion, which, while it ſeems. only to have in view 
the felicity of the other life, conſtitutes the happi- 
neſs of this! 

It is the Chriſtian religion, that, in ſpite of the 
extent of the empire and the .influence of the 
climate, has hindered deſpotic power from be- 


ing eſtabliſhed in Zthiopia, and has carried in- 


to the heart of Africa, the manners and laws of 
— 4 
| The heir to the empire of Athiopia enjoys 2 
principality, and gives to other ſubjects an ex- 
ample of love and obedience. Not far from thence 
may 
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may be: ſeen the Mahometan ſhutting up the chil-. zoos 
dren of the king () of Sennar, at whoſe death, XXIV. 
the council ſends, to murder them, ee of hep 3+ 
the prince who mount the throa s. (Art 

Let us ſet before gur eyes, on the one hand, of Tia. 
the continual -. maſſacres. of. the kings and generals Pe — 
of the Greeks. and Romans; and, on the other, „rd. 
the deſtruction of people and cities by thoſe fa- ens 
mous conquerors, Timur Beg and Jenghiz Khan, 7 © = 
who; ravaged Aſia and. we ſhall ſee, that we owe 
to Chriſtianity, in government, a certain political 
law and in war, a certain law of nations; be- 
nefits: which Wenn. nature can never Annezenar 
acknowledge. 910 

It is owing to chis lay, of nations, that amongſt 
us, victory leaves theſe. great advantages to the 
conquered, life, liberty, laws, wealth, and always 
de religion, when the conqueror is not blind to his 
$ own intereſt. 

We may truly ſay, that the people of Europe 
are not. at preſent more diſunited than the people 
and the armies, or even the armies amongſt them- 
ſelves, were under the Roman empire, when it was 
become a deſpotic and military government. On 
the ohe hand, the armies engaged in war againſt 
each other; and, on the other, they pillaged the 
oma and divided or confiſcated the lands. 


== 
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ot CHAP. Iv. | 
Conſequences from the Charafter of the Chriftian - 
Religion, and that of the Mahometan. 


"ROM the characters of the Chriſtian and 
Mahometan religions, we ought, without any 
| further 
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Poor further examination, to embrace the one, and te- 
XXIV. ject the other: for it is much eaſiet to prove, that 
e religion ought to humanize the manners of men, 
than that any partieular religion is true. 1 5051 
lt is a misfortune to human nature, when re- 
ngion is given by a conqueror. - The Mahometan 
religion, which ſpeaks only by the ſword, acts ſtill 
1 upon men with that deſtructive youy with which 
it was founded. 
(*) see The hiſtory of Sabbaco 0. one of thy paſts 
1 ral kings of Egypt, is very extraordinary. The 
| . 2. tutelar god of / Thebes appearing to him in a 
| | dream, ordered him to put to death all the 
3 prieſts of Egypt. He judged, that the gods were 
5 diſpleaſed at his being on the throne, ſince they 
commanded him to commit an action contrary to 
their ordinary pleaſure; _ aſe he retired 
into Ethiopia. 


# 


5 | CHAP. V. 
| Mat the Catholic Religion is wy agreeable to 


a Monarchy, and the ke ca to 4 Re- 
public. | 


WI EN a religion is adh and fixed 

| in a ſtate, it is commonly ſuch as is moſt 

| ſuitable to the plan of government there eſta- 
bliſhed : for thoſe who receive it, and thoſe who 
are the cauſe of its being received, have ſcarcely 
any other idea of policy, than that of the ſtate in 
which they were born. 

When the Chriſtian religion, two centuries ago, 
became unhappily divided into Catholic and Pro- 
IO the people of the North embraced the 

Proteſtant, 
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Proteſtant, and thoſe of the ſouth adhered ſtill to $ 00x 
t the Catholic. Re. 
The reaſon is plain: the people of the north 
have, and will for ever have, a ſpirit of liberty 
. and independence, which the people of the ſouth 
n have not; and therefore a religion, which has no 
1 viſible head, is more agreeable to the independency 
} of the climate, than that which has one. 
In the countries themſelves, where the Proteſtant 
ö religion became eſtabliſhed, the revolutions were 
made purſuant to the ſeveral plans of political 
vernment. Luther having great princes on his 
ſide, would never have been able to make them 
reliſh an eccleſiaſtic authority that had no exte- 
rior pre-eminence ; while Calvin, having to do 
with people who lived under republican govern- 
ments, or with obſcure citizens in monarchies, 
might very well avoid eſtabliſhing dignities and 
refermentsz 
Each of theſe two religions was believed to be 
the moſt perfect; the Calviniſt judging his moſt 
conformable to what Chriſt had ſaid, and the Lu- 


© WM theran to What the Apoſtles had practiſed. 
ed CHAP. VI. 

| Another of Mr. Bayle's Paradoxes. 
a- 


IR. Bayle, after having abuſed all religions, 
endeavours to ſully Chriſtianity : he boldly 
aſſerts, that true Chriſtians cannot form a govern- 
ment of any duration. Why not? citizens of 
this profeſſion being infinitely enlightened with 
reſpect to the various duties of life, and having 
the warmeſt zeal to fulfil them, muſt be perfectly 
Vol. II. N ſenſible 
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Boo ſenſible of the rights of natural defence. The more 


—_— 
Chap. 6 


they believe themſelves indebted to religion, the 
more they would think due to their country, 
The principles of Chriſtianity, deeply engraved on 
the heart, would be infinitely more powerful than 
the falſe honour of monarchies, than the humane 
virtues of republics, or the ſervile fear of de- 


= ſpotic ſtates. 


It is aſtoniſhing, that this great man ſhould not 
be able to diſtinguiſh between the orders for the 
eſtabliſhment of Chriſtianity, and Chriſtianity it- - 
ſelf; and that he ſhould be liable to be charged 
with not knowing the ſpirit of his own religion, 
When the legiſlator, inſtead of laws, has given 
counſels, this is, becauſe he knew, that if theſe 
counſels were ordained as laws, they would be con- 
trary to the ſpirit of the laws themſelves, 


CHAP. 
Of the Laws of Perfection in Religion. 


PH OMAN laws, made to direct the will, ought 


to give precepts, and not counſels ; religion, 
made to influence the heart, ſhould give many 
counſels, and few precepts. 

When, for inſtance, it gives rules, not for what 
is good, but for what is better; not to direct to 
what is right, but to what is perfect; it is expe- 
dient, that theſe ſhould be counſels, and not laws: 
for perfection can have no relation to the unver- 
ſality of men, or things. Beſides, if theſe were 


laws, there would be a neceſſity for an infinite 


number of others, to make people obſerve the 


firſt, Celibacy was adviſed by Chriſtianity : when 


3 they 


PF 


they made it a law in reſpe to a certain order Boox 
of men, it became neceſſary to make new () ones XXIV. 
every day, in order to oblige thoſe men to obſerve — 
it, The legiſlator wearied himſelf, and he wearied («) Hag 
ſociety, to make men execute by precept, what Eecleſiaſ- 
thoſe, who love perfection, would have executed as — 


| century, 


CHAP. VIII. vol. 5. 


Of the Connection between the moral Laws, and 
| thoſe of Religion. 


6 a country ſo unfortunate as to have a reli- 
gion that God has not revealed, it is neceſſary 
for it to be agreeable to morality ; becauſe, even 
a falſe religion is the beſt ſecurity we can have of 
the probity of men. 

The principal points of religion of the inha- 
bitants of Pegu () are, not to commit murder, (collee- 
not to ſteal, to avoid uncleanneſs, not to give tion of 
the leaſt uneaſineſs to their neighbour, but to 7 che. 
do him, on the contrary, all the good in their tributed to 
power. With theſe rules they think they ſhould geen. 
be ſaved in any religion whatſoever. From hence of the 
it proceeds, that thoſe people, though poor and Eaſt- India 


proud, behave with gentleneſs and compaſſion to any: 


the unhappy. — 4 
pag. 36. 
CHAM MM 
Of the Eſſenes. 


HE Eſſenes () made a vow to obſerve juſtice (% Hit. of 
to mankind, to do no ill to any perſon, upon the Jews, 


whatſoever account, to keep faith with all the 3 
N 2 world, 


0 — — 
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world, to hate injuſtice, to command with mo- 


deſty, always to ſide with * and to fly from 
all unlawful gain. 


CHAP. X. 
Of the Sect of Stoics. 


T7 HE ſeveral ſects of philoſophy amongſtth e 
ancients, were a ſpecies of religion. Never 
were any principles more worthy of human na- 
ture, and more proper to form the good man, than 
thoſe of the Stoics: and if I could for a moment 
ceaſe to think that I am a Chriſtian, I ſhould not 
be able to hinder myſelf from ranking the deſtruc- 
tion of the ſect of Zeno among the misfortunes 


that have befallen the human race. 


It carried to exceſs only thoſe things in which 
there is true greatneſs, the contempt of pleaſure 
and of pain. 

It was this ſect alone that made citizens; this 
alone that made great men; this alone great em- 
perors. 

Laying aſide for a moment revealed truths, let 
us ſearch through all nature, and we ſhall not 
find a nobler object than the Antoninus's : even 
Julian himſelf, Julian, (a commendation, thus 
wreſted from me, will not render me an accom- 
plice of his apoſtacy) no, there has not been a 
prince ſince his reign more worthy to govern 
mankind. 

While the Stoics looked upon riches, human 
grandeur, grief, diſquietudes, and pleaſure, as 
vanity z they were entirely employed in labour- 
ing for the happineſs of mankind, and in exer- 

ciſing 
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ciſing the duties of ſociety, It ſeems as if they 
regarded that ſacred ſpirit, which they believed to 


dwell within them, as a kind of favourable pro- 


vidence watchful over the human race. 
Born for ſociety, they all believed that it was 
their deſtiny to labour for itz with ſo much the 
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leſs fatigue, as their rewards were all within them- 


ſelves. Happy by their philoſophy alone, it ſeem- 
ed as if only the happineſs of others could increaſe 
theirs, 


CHAP. XI, 
Of Contemplation. 
MEX being made to preſerve, to nouriſh, to 


clothe themſelves, and do all the actions 

of ſociety, religion ought not to give them too 
contemplative a life (5). | 

The Mahometans become ſpeculative by habit ; 


(s) This is 


the incon- 
venience 


they pray five times a day, and each time they are of the 
obliged to caſt behind them every thing which has doctrine 


any concern with this world : this forms them for 
ſpeculation. Add to this that indifference for all 
things which is inſpired by the doctrine of unal- 
terable fate. 

If other cauſes beſides theſe concur to diſengage 
their affections; for inſtance, if the ſeverity of the 
government, if the laws concerning -the property 
of land, give them a precarious ſpirit; all is loſt. 

The religion of the Gaurs formerly rendered 
Perſia a flouriſhing kingdom; it corrected the bad 
effects of deſpotic power. The ſame empire is 
now deſtroyed by the Mahometan religion. 


of Fee and 


Laeckhiam, 
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CHAP. XII. 
| Boox DENANCEs ought to be joined with the 
| _ f idea of labour, not with that of idleneſs; 


and 13. with the idea of good, not with that of ſuper- 
eminent; with the idea of frugality, not wit] 
that of avarice. 


CHA P. XIII. 
Of inexpiable Crimes, 


| 1 T appears from a paſſage of the books of the 

(*) Lib. 2. 1 pontifs, quoted by Cicero (), that they had 

of laws. amongſt the“ Romans inexpiable crimes; and it 
is on this that Zozymus founds the narration ſo 
proper to blacken the motives of Conſtantine's 
converſion ; and Julian that bitter raillery on this 
converſion in his Cæſars. 

The Pagan religion indeed, which prohibited 
only ſome of the groſſer crimes, and which ſtop- 
ped the hand, but meddled not with the heart, 
might have crimes that were inexpiable : but a re- 
ligion which bridles all the paſſions ; which is not 
more jealous of actions, than of thoughts and de- 
ſires; which holds us not by a few chains, but by 

an infinite number of threads; which, leaving hu- 
man juſtice aſide, eſtabliſnes another kind of juſ- 
tice; which is ſo ordered, as to lead us continually 
from repentance to love, and from love to repent- 
ance ; which puts between the judge and the cri- 


* Sacrum commiſſum, quod neque expiari poterit, impis commiſſum 
et; quod expiari poterit publici ſacerdotes expianto, 


minal 
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minal a great mediator, between the juſt and the Bo o « 


mediator a great judge ; a religion like this ought 
not to have inexpiable crimes. But, while it gives 
fear and hope to all, it makes us ſufficiently ſen- 
ſible, that though there is no crime in its own na- 
ture inexpiable, yet a whole criminal life may be 
ſo; that it is extremly dangerous to affront mercy, 
by new crimes and new expiations ; that an uneaſi- 
neſs on account of ancient debts, from which we 
are never entirely free, ought to make us afraid of 
contracting new ones, of filling up the meaſure, 
and going even to that point where paternal good- 
neſs is limited. | 


CHAEF. a 


In what manner Religion has an Influence on 
civil Laws. 


A both religion and the civil laws ought to 
have a peculiar tendency to render men good 
citizens, it is evident, that when one of theſe de- 
viates from this end, the tendency of the other 
ought to be ſtrengthened. The leſs ſeverity there 
is in religion, the more there ought to be in the 
civil laws. | | 

Thus the reigning religion of Japan having few 
doctrines, and propoſing neither future rewards nor 
puniſhments, the laws to ſupply theſe defects have 
been made with the ſpirit of ſeverity, and' are exe- 
cuted with an extraordinary punctuality. 

When the doctrine of neceſſity is eſtabliſhed by 
religion, the penalties of the laws ought to be more 
ſevere, and the magiſtrate more vigilant; to the end 
that men, who would otherwiſe become abandoned, 

N 4 might 
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Boorx might be determined by theſe motives : but it ts 
_ quite otherwiſe, where religion has eſtabliſhed the 
* doctrine of liberty. 

From the inactivity of the ſoul ſprings the Ma- 
hometan doctrine of predeſtination, and from this 
doctrine of predeſtination ſprings the inaCtivity 
of the ſoul. This, they ſay, is in the decrees 
of God; they muſt therefore indulge their re- 
oſe. In a caſe like this, the magiſtrate ought to 
awaken by the laws, thoſe who are lulled aſleep 

by religion. 
When religion condemns things which the civil 
laws ought to permit, there is danger left the civil 
Jaws, on the other hand, ſhould permit what re- 
ligion ought to condemn. Either of theſe is a 
conſtant proof of a want of true ideas of that har- 
mony and proportion, which ought to ſubſiſt be- 

tween both. 
2 Thus the Tartars (ö) under Jengbix-Nhan, a- 
Sib Br. by mongft whom it was a fin and even a capital crime 
ven Car- to put a knife in the fire, to lean againſt a whip, 
pin, ſent to ſtrike a horſe with his bridle, to break one bone 
cathy with another; did not believe it to be any ſin 

7. Dy 
Pope In- to break their word, to ſeize upon another man's 
i. goods, to do an injury to a perſon, or to commit 
1246. Vea murder. In a word, laws which render that ne- 
(*)Collec- cefliry which is only indifferent, have this incon- 
tion of yeniency, that they make thoſe things indifferent, 
— *8® which are ablvlutely neceſſary, 

tributedro The people of Formoſa (*) believe, that there 
— is a kind of hell; but it is to puniſh thoſe who 
of the At certain ſeaſons have not gone naked ; who have 
Eaſl- India dreſſed in calico, and not in ſilk; who have 


2 , 4 
Mc. 7 preſumed to look for oyſters; or os have un 
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dertaken any buſineſs without conſulting the ſong Bo ox 
of birds: whilſt drunkenneſs and debauchery are XXIV. 
not regarded as crimes. They believe, even char . 14+ 
the debauches of their children are agreeable to 
their gods. 

When religion abſolves the mind by a thing 
merely accidental, it loſes its greateſt influence on 
mankind. The people of India believe, that the 
waters of the Ganges have a ſanctifying virtue (). ( Edify. 
Thoſe who die on its banks are imagined to be ex- ing Let- 
empred from the torments of the other life. and led. 15. 


lights; and for this reaſon the aſhes of the dead 
are ſent from the moſt diſtant places to be thrown 

into this river. Little then does it ſignify whether 

they have lived virtuouſly or not, ſo they be but 

thrown into the Ganges. 

The idea of a place of rewards has a 
connection with the idea of the abodes of miſery 
and when they hope for the former without fear- 
ing the latter, the civil laws have no longer any 
influence, Men who think themſelves ſure of the 
rewards of the other life, are above the power of 
the legiſlator; they look upon death with too 
much contempt : how ſhall the man be reſtrained 
by laws, who believes that the greateſt pain the 
magiſtrate can inflict, will end in a moment to 
begin his happineſs ? 


CHAP. 
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CH A > +, 
E falſe Religions are ſometimes corrected by 
the civil Laws. 
oor IMPLICIT, ſuperſtition, or a reſpect for 
Chap. = antiquity, have ſometimes eſtabliſhed myſteries 


and 16. Or ceremonies ſhocking to modeſty : of this the 
world has furniſhed numerous examples. Ariſto- 
(*) Polit. tle () ſays, that in this caſe the law permits the 
lib. 7. fathers of families to repair to the temple to cele- 
cap. 17. brate theſe myſteries for their wives and children. 
How admirable the civil law, which in ſpite of 
religion preſerves the manners untainted 
(*) Sueto- Auguſtus () excluded the youth of either ſex 
-_ in from aſſiſting at any nocturnal ceremony, unleſs 
__ accompanied by a more aged relation; and when 
he revived the Lupercalia, he would not allow the 


young men to run naked. 


CHAP. XVI. 


How the Laws of Religion correct the Inconve- 
niencies of a political Conſtitution. 


N the other hand, religion may ſupport a 
ſtate, when the laws themſelves are incapa- 
ble of doing it. 

Thus, when a kingdom is frequently agitated by 
(*) Col- civil wars, religion may do much, by obliging one 
jection of part of the ſtate to remain always quiet. Among 
Voyages the Greeks, the Eleans, as prieſts of Apollo, lived 

made to 
eſtabliſh always in peace. In Japan (e), the city of 
an India  Meaco enjoys a conſtant peace, as being a holy 


_— city: religion ſupports this regulation, and that 
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empire which ſeems to be alone upon earth, and Boogx 
which neither has, nor will have, any dependence — 
on foreigners, has always, in its own boſom, a * 
trade which war cannot ruin. 

In kingdoms, where wars are not entered upon 
by a general conſent, and where the laws have not 
pointed out any means either of terminating or 
preventing them, religion eſtabliſnes times of 
peace, or ceſſation from hoſtilities, that the peo- 
ple may be able to ſow their corn, and perform 
thoſe other labours, which are abſolutely neceſſary 
for the ſubſiſtence of the ſtate. 

Every year all hoſtility ceaſes between the () (c) See 
Arabian tribes for four months; the leaſt diſ- 8 
turbance would then be an impiety. In former Mahomet, 
times, when every lord in France declared war or Pag · 64 
peace, religion granted a truce, which was to take 
place at certain ſeaſons. 


CHAP, a, 
The ſame Subject continued. 


W HEN a ſtate has many cauſes for hatred, 
religion ought to produce many ways of 
reconciliation. The Arabs, a people addicted to 
robbery, are frequently guilty of doing injury and 
injuſtice, Mahomet (9) enacted this law: If (4) Koran, 
* any one forgives * the blood of his brother, be may — 7 
« Purſue the malefaftor for damages and intereſt : the cow. 
* but he who ſhall injure the wicked, after having 
received ſatisfaction, ſhall, in the day of judg- 
* ment, ſuffer the moſt grievous torments.” 


On renouncing the law of retaliation. 
The 
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Boox The Germans inherited the hatred and enmity 


XXIV. of their near relations: but theſe were not eter- 
Chap: 17 nal. Homicide was expiated by giving a certain 
number of cattle, and all the family received ſa- 
tisfaction: a thing extremely uſeful, ſays Ta- 

(*) De no- citus (), becauſe enmities are moſt dangerous 
— amongſt a free people. I believe, indeed, that their 
© miniſters of religion, who were held by them in ſo 

much credit, were concerned in theſe reconciliations. 
(f)Collec- Amongſt the inhabitants of Malacca CO), where 
— of no form of reconciliation is eſtabliſhed, he who 
bal 5 has committed murder, certain of being aſſaſſi- 
uiduted nated by the relations or friends of the deceaſed, 
wthe abandons himſelf to fury, and wounds or kills all 


eſlabliſh- 
ment of he meets. 


— Eaſt- | 

— 

— CHA P. XVIII. 
vol. 79. How the Laws of Religion have the Effect of 
1 civil Laws. | 
Memoirs | | 
of the C. | HE firſt Greeks were ſmall nations, fre- 
de Forbin, i 1 
—— quently diſperſed, pirates at ſea, unjuſt at 


be ſays of land, without government, and without laws. The 
the people mighty actions of Hercules and Theſeus let ys fee 
of Ma- the ſtate of that riſing people. What could reli- 

gion do more, to inſpire them with horror againſt 

murder? It declared, that the man who had 
(*) Plato, been (*) murdered was enraged againſt the aſſaſſin, 
1 that he would poſſeſs his mind with terror and 
(*) Trage- trouble, and oblige him to yield to him the places 
dy of he had frequented when alive. They could not 
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CHAP. XIX. 


That it is not ſo much the Truth or Falfity of a 
Doctrine which renders it uſeful or pernicious 
to Men in civil Government, as the Uſe or 


Abuſe of it. 


1 moſt true and holy doctrines may be at- BO ox 
tended with the very worſt conſequences, XXIV. 
when they are not connected with the principles . 19. 
of ſociety; and, on the contrary, doctrines the 
moſt falſe may be attended with excellent con- 
ſequences, when contrived ſo as to be connected 
with theſe principles. 

The religion of Confucius “ diſowns the im- 
mortality of the ſoul; and the ſect of Zeno did 
not believe it. Theſe two ſects have drawn from 
their bad principles conſequences, not juſt in- 
deed, but moſt admirable as to their influence on 
ſociety. Thoſe of the religion of Tao, and of 
Foe, believe the immortality of the ſoul; but 
from this ſacred doctrine they draw the moſt fright- 
ful conſequences. | 

The doctrine of the immortality of the ſoul 


A Chineſe philoſopher reaſons thus againſt the doctrine of 
Foe. „It is ſaid, in a book of that ſect, that the body is our 
« dwelling-place, and the ſoul the immortal gueſt which lodges 
there: but if the bodies of our relations are only a lodging, 
« it is natural to regard them with the ſame contempt we ſhould 
« feel for a ſtructure of earth and dirt, Is not this endeavouring 
* to tear from the heart the virtue of love to one's own parents? 
“This leads us even to neglect the care of the body, and to re- 
« fuſe it the compaſſion and affection ſo neceſſary for its preſerva- 
tion: hence the diſciples of Foe kill themſelves by thouſands.” 


Work of an ancient Chine/e philsJopher, in the Collatio of Du Halde, 
yol. 3. page 52. 
falſely 
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Boorx falſely underſtood, has, almoſt in every part of 
_. the globe, and in every age, engaged women, 
P '9* gaves, ſubjects, friends, to murder: themſelves, 
that they might go and ſerve in the other world 
the object of their reſpect or love in this. Thus 
it was in the Weſt- Indies; thus it was amongſt 
9 See the Danes (J); thus it is at preſent in Japan (0, 
ho. Bar- in Macaſſar (), and many other places. 
— Theſe cuſtoms do not ſo directly proceed from 
the Danes. the doctrine of the immortality of the ſoul, as from 
(*) AnAc- that of the reſurrection of the body, from whence 
_ they have drawn this conſequence, that, after death, 
the Col- the ſame individual will have the ſame wants, the 
— of ſame ſentiments, the ſame paſſions. In this point 
the! Sn. of view, the doctrine of the immortality of the ſou] 
tributed to has a prodigious effect on mankind ; becauſe the 
— idea of only a ſimple change of habitation, is more 
India within the reach of the human underſtanding, and 
company. more adapted to flatter the heart, than the idea of 
(*) For- a new modification. | 
_ It is not enough for religion to eſtabliſh a doc- 
trine, it muſt alſo direct its influence. This the 
Chriſtian religion performs in the moſt admirable 
manner, particularly with regard to the doctrines 
of which we have been ſpeaking. It makes us 
hope for a ſtate, which is the object of our be- 
lief ; not for a ſtate which we have already 
experienced, or known : thus every article, even 
the reſurrection of the body, leads us to ſpiritual 


ideas. | 
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CHAP. XX, 
The ſame Subject continued. 


T HE ſacred books (*) of the ancient Perſians BO o « 
ſay, If you would be boly, inſtrult your chil. XXIV. 
« dren, becauſe all the good actions which they per- and Pts 
« form, will be imputed to you.” They adviſe them f) Mr 

to marry betimes, becauſe children at the day of *?? de. 
judgment will be as a bridge, over which thoſe 

who have none cannot paſs. Theſe doctrines were 


falſe, but extremely uſeful. 


CHAP. XXL. 
Of the Metempſycheſis. 


HE doctrine of the immortality of the ſoul 

is divided into three branches, that of pure 
immortality, that of a fimple change of habita- 
tion, and that of a metempſychoſis ; that is, the 
ſyſtem of the Chriſtians, that of the Scythians, 
and that of the Indians. We have juſt been 
ſpeaking of the two firſt, and I ſhall ſay of the 
laſt, that as it has been well or ill explained, it 
has had good or bad effects. As it inſpires men 
with a certain horror againſt bloodſhed, very few 
murders are committed in the Indies; and though 
they ſeldom puniſh with death, yet they enjoy a 
perfect tranquillity. | 

On the other hand, women burn themſelves at 

the death of their huſbands ; thus it is only the 
innocent who ſuffer a violent death. 
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CHAP. XXII. 
That it is dangerous for Religion to inſpire at 
Averfion for Things in themſelves indifferent. 


Kind of honour eſtabliſhed in the Indies by 
the prejudices of religion, has made the ſeve- 
ral tribes conceive an averſion againſt each other, 
This honour is founded entirely on religion ; theſe 
family diſtinctions form no civil diſtinctions; there 
are Indians who would think themſelves diſhonour- 
ed by eating with their king. 

Theſe ſorts of diſtinctions are connected with a 
certain averſion for other men, very different from 
thoſe ſentiments which naturally ariſe from diffe- 
rence of rank; which, amongſt us, comprehends 
a love for inferiors. 

The laws of religion ſhould never inſpire an 
averſion to any thing bur vice, and, above all, they 
ſhould never eſtrange man from a love and tender- 
neſs for his own ſpecies. 

The Mahometan and Indian religions embrace 
an infinite number of people : the Indians hate 
the Mahometans, becauſe they eat cows z the 
Mahometans deteſt the Indians, becauſe they eat 
hogs. 


CHAP. XXII. 
Of Feſtivals,” 


W HEN religion appoints a ceſſation from 

labour, it ought to have a greater regatd 
to the neceſſities of mankind, than to the grandeur 
of the being it deſigns to honour, 


Athens 
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Athens (*) was ſubje& to great inconveniencies B o 6 
from the exceſſive number of its feſtivals. Theſe Cs 
powerful people, to whoſe deciſion all the cities of (9 . 
Greece came to ſubmit their quarrels, could not phon on 


have time to diſpatch ſuch a multiplicity of affairs. 


the repub- 
lic of A- 


When Conſtantine ordained that the people ſhould chens. 


reſt on the ſabbath, he made this decree for the ci- 


ties“, and not for the inhabitants of the open 
country; he was ſenſible, that labour in the cities 
was uſeful, but in the fields neceſſary. | 

For the ſame reaſon, in a country ſupported by 


commerce, the number of feſtivals ought to be 


relative to this very commerce. Proteftant and 
Catholic countries are ſituated + in ſuch a manner, 
that there is more need of labour in the former, 
than in the latter; the ſuppreſſion of feſtivals is 
therefore more ſuitable to Proteſtant than to Ca- 
tholic countries, 


Dampierre (*) obſerves, that the diverſions of (0 Dam- 
different nations vary greatly, according to the cli- rates 's 


oyages, 


mate. As hot climates produce a quantity of de- ol. 2. 


licate fruits, the barbarians eaſily find neceſſaries, 
and therefore ſpend much time in diverſions. The 
Indians of colder countries have not ſo much 
leiſure, being obliged to fiſh and hunt continual- 
ly; hence they have leſs muſic, dancing, and 
feſtivals. If a new religion ſhould be eſtabliſhed 
amongſt theſe people, it ought to have regard to 
this in the inſtitution of feſtivals. 


Leg. 3. Cod. we Feriis, This law was doubtleſs made 
only for the Pagans, 

+*The Catholics lie more towards the ſouth, and the Proteſ- 
tants towards the north. 


Vor. II. 0 CHAP. 
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C HAP. XXIV. 
Of the lical Laws of Religion. 


Boox FUHERE are many local laws in various re- 
Chap: #4 T ligions; and when Montezuma with ſo much 


obſtinacy inſiſted, that the religion of the Spaniards 
was good for theit country, and his for Mexico 
he did not aſſert an abſurdity; becauſe, in fact, le- 
_ giſlators could never help having a regard to what 
nature had eſtabliſhed before them. 
The opinion of the metempſychoſis is adapted to 
the climate of the Indies. An exceſſive heat burny 
(*) See () up all the country; they can breed but very few 
'. Bernier's cattle; they are always in danger of wanting them 
Trave's, for tillage; their black cattle multiply but indiffe- 
pag. 137. rently (*) ; and they are ſubject to many diſtempers: 
a law of religion which preſerves them, is there- 
— * Coll. fore more ſuitable to the policy of the country. 
12. pag. While the meadows are ſcorched up, rice and 
95  pulle, by the aſſiſtance of water, are brought to per- 
fection: a law of religion which permits only this 
kind of nouriſhment, muſt therefore be —_— 
uſcful to men in thoſe climates. 
e) Ber- The fleſh (5) of cattle in that country is inſipid, 
3 but the milk and butter which they receive from 
vol. 2. them ſerves for a part of their ſubſiſtence : there - 
pag. 187. fore the law which prohibits the eating and kill- 
ing of cows, is in the Indies not unreaſonable. 
Athens contained a prodigious multitude of peo- 
ple, but its territory was barren. It was therefore 
a religious maxim with this people, that thoſe who 
( Euripi- offered ſome ſmall preſents to the gods (, honour- 
= Bag ed them more than thoſe who ſacrificed an ox. 


lib. 2. C HAP. 
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EH AP. XV. 


Ye Trconveniency of tranſplanting @ Religion 
from one Country to another. 


[ T follows from hence, that there are frequent- B o © « 
ly many inconveniencies attending the tranſ- A 
planting a religion from one country to another. and ay 2 
„de bog, ſays Mr. de Boulainvilliers (); muft () Lite of 
tt be very ſcarce in Arabia, where there are almoſt ng Mahomet. 
&© woods, and hardly any thing fit for the nouriſo- 
«© ment of theſe animals: beſides, the faltneſs of the 
& water and food renders the people moſt ſuſceptible 
* of cutaneous thſorders.” This local law could 
not be good in other * countries, where the hog 
- _ an univerſal, and in forme fort a neceſ- 
ry nouriſhment. 
"I ſhall here make a refleſtion. Sanctorius hay | 
obſerved that pork tranſpires but little (*), and ( Medi 


cina Sta- 


that this kind of meat greatly hinders the tranſ- dn 4g 
piration of other food; he has found that this 3. aphor, 


diminution amounts to a third (). Beſides, it is 23. 
known that the want of tranſpiration forms or () Ibid. 
increaſes the diforders of the ſkin. The feeding on 

pork ought therefore to be prohibited, in climates 

where the people are ſubject to theſe diſorders, ay 


in Paleſtine, Arabia, Mgypr, and Lybia. 


CHAP. XXVI. 
The ſame Subject continued. 


81 R John Chardin (®) ſays, that there is not a (*) Tra- 
navigable river in Perſia, except the Kur, which — 1 


* As in China. vol. 2. 
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Boox is at the extremity of the empire, The ancient 
= law of the Gaurs which prohibited ſailing on ri- 
** 

vers, was not therefore attended with any incon- 
venience in this country, though it would have 

ruined the trade of another, 
Frequent bathings are extremely uſeful in hot 
climates. On this account they are ordained in 
' the Mahometan law, and in the Indian religion. 
In the Indies it is a moſt meritorious act to pray 
(*) Ber- to () God in the running ſtream : but how could 


_ _ theſe things be performed in other climates ? 
2. When a religion adapted to the climate of one 


country claſhes too much with the climate of ano- 
| ther, it cannot be there eſtabliſhed ; and when- 
i | ever it has been introduced, it has been afterwards 
= diſcarded. It ſeems to all human appearance, as 
ll if the climate had preſcribed the bounds of the 
| _ Chriſtian and the Mahometan religions. 

Il It follows from hence, that it is almoſt always 
il | proper for a religion to have particular doctrines, 
i and a general worſhip. In laws concerning the 
At practice of religious worſhip, there ought to be 
but few particulars: for inſtance, they ſhould 
| | command mortification in general, and not a cer- 
| | : tain kind of mortification, Chriſtianity is full of 

| 


good ſenſe : abſtinence is of divine inſtitution ; 
but a particular kind of abſtinence is ordained by 
human authority, and therefore may be changed. 
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— a a 
Of Laws as relative to the Eftabliſh- 
ment of Religion and its external 
Polity. 
C HAN. 
Of religious Sentiments. 


HE pious man and the atheiſt always Boo « 
talk of religion; the one ſpeaks of what — 
he loves, and the other of what he g. 


fears. 
CHAP. 1. 
of the Metives of Attachment to different Re- 
ligions. 


HE different religions of the world do not 
give to thoſe who profeſs them equal motives 
of attachment; this depends greatly on the man- 
ner in which they agree with the turn of thought 
and perceptions of mankind. 
We are extremely addicted to idolatry, and yet 
have no great inclination for the religion of ido- 
laters: we are not very fond of ſpiritual ideas, 
and yet are moſt attached to thoſe religions which 
teach us to adore a ſpiritual being. This proceeds 
from the ſatisfaction we find in ourſelves at having 
deen ſo intelligent as to chuſe a religion, which 
| raiſes the deity from that baſeneſs in which he 
had been placed by others. We look upon. ido- 
O 3 latry 
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BO ON latny as the religion of an ignorant people ; * 

* the religion which bas a ſpiritual being for its ob- 

9 ject, as that of the moſt enlightened nations. | 
When with a doctrine that gives us the idea of 
a ſpiritual ſupreme being, we can ſtill join thoſe 
of a ſenſible nature, and admit them into our wor- 
ſhip, we contract a greater attachment to religion; 
becauſe thoſe motives, which we have juſt men- 
tioned, are added to our natural inclination for 
the objects of ſenſe, Thus the Catholics, who 
have more of this kind of worſhip than the 
Proteſtants, are more attached to their religion, 
than the Proteſtants are to theits, and r more zealous 
for its propagation. 

600 St. Cy- When the () people of Epheſus were informed 

ril's Let- that the fathers of the council had declared they 

6th might call the Virgin Maty the Mother of Ged, they 
were tranſported with joy, they. kiſſed the hands of 
the biſhops, they embraced their knees, and the 
whole city reſounded with acclamations. 

When an intellectual religion ſuperadds a choice 
made by the deity, and a preference of thoſe who 
profeſs it to thoſe who do not, this greatly attaches 
us to religion. The Mahometans would not be 
ſuch good muſſulmen, if on the one hand there were 
not- idolatrous nations, who make them imagine 
themſelves the champions of the unity of God; and 
on the other Chriſtians, to make them believe that 
they are the objects of his 

A religion burthened with many * ceremonies, 


* This does not contradict what I have ſaid in the laſt chapter 
pf the preceding book: 1 here ſpeak of the motives of attach- 
ment to religion, and there of the means of rendering it more 
general. 


attaches 
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a fewer number. We have an extreme propenſity 
to things in which we are continually employed : 
witneſs the obſtinate prejudices of the * Maho- 
metans, and the Jews; and the readineſs with 
which barbarous and ſavage nations change their 
religion, who, as they are employed entirely in 
hunting, or war, have but few religious cere- 
monies. 

Men are extremely inclined to the paſſions of 
hope and fear; a religion therefore, that had nei- 
ther a heaven nor a hell, could hardly pleaſe them. 


This is proved by the eaſe with which foreign re- 


ligions have been eſtabliſhed in Japan, and the zeal 
and fondneſs with which they were received +. 

Ig order to raiſe an attachment to religion, it 
is neceflary that it ſhould inculcate pure morals. 
Men who are knaves by retail, are extremely ho- 
neſt in the groſs : they love morality. And were 
I not treating of ſo grave a ſubject, I ſhould 
ſay, that this appears remarkably evident in our 
theatres: we are ſure of pleaſing the people by 
ſentiments avowed by morality ; we are ſure of 
ſhocking them by thoſe it diſapproves. 

When external worſhip is attended with great 
magnificence, it flatters our minds, and ſtrongly 
attaches us to religion. The riches of temples, 
and thoſe of the clergy, greatly affect us. Thus, 


This has been remarked over all the world. See, as to the 
Turks, the miſſions of the Levant ;- the Collection of Voyages 
that contributed to the eſtabliſhment of an Eaſt- India company, 
vol. 3. p. 201, on the Moors of Batavia; and Father Labat on 


the Mahometan negroes, &c. 
+ The Chriſtian and the Indian religions; theſe have a hell 


and a paradiſe, which the religion of Sintos has not. 
O 4 even 


- 
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attaches us to it more ſtrongly than that which has Gi 
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renders them fond of a religion, which has ſerved 


as a pretext to thoſe who were the en of theix 
miſery. | 


Ae 
Of Temples. 


L M OST all civilized nations dwell ig 
houſes : from hence naturally aroſe the idea 


”- building a houſe for God, in which they might 


adore and ſeen him, amidſt all their hopes and 
fears, | 

And, indeed, nothing is more comfortable to 
mankind, than a place in which they may find the 
deity peculiarly preſent, and where they may aſ- 
ſemble together to confeſs their weakneſs, _ tell 
their griefs. 

But this natural idea never occurred to any but 
ſuch as cultivated the land; thoſe who had no houſes 
for themſelves, were never known to build temples. 

This was the cauſe that made Jenghis-Khan diſ- 
cover ſuch a prodigious contempt for moſques „ 
This prince + examined the Mahometans, he ap- 
proved of all their doctrines, except that of the 
neceſfity of going to Mecca: he could not com- 
prehend why God might not be every where adored. 
As the Tartats did not dwell in houſes, they could 
have no idea of temples. 

Thoſe people who have no temples, have but a 
ſmall attachment to their. own religion, This is the 


9 Entering the mo (que of Bochara, be took the Koran, and 
threw it under his horſe's feet. Hiſt. of the Tartarr, pag. 273. 


H Ibid, pag. 342- 
reaſon 
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| reaſon why the Tartars have in all times given ſo Boos 
great à toleration ® ; why the barbarous nations OP . 
who conquered the Roman, empire, did not heſi- 3 
tate a moment to embrace Chriſtianity ; why the 
ſavages of America have ſo little fondneſs far their 
own religion; why, ſince our miſſionaries have 
built churches in Paraguay, the natives of that 
country are become ſo zealous for ours. 

As the deity is the refuge of the unhappy, and 
none are more unhappy than criminals, -men have 
been naturally led to think temples an afylum for 
thoſe wretches. This idea appeared ſtill more 
natural to the Greeks, where murderers, chaſed 
from. their city and the preſence of men, ſeemed 
to have no houſes but the temples, nor other pro- 
tectors but the gods. | 

At firſt theſe were only deſigned for involuntary 
homicides ; but when the people made them a 
ſanctuary for thoſe who had committed great 
crimes, they fell into a groſs contradiftion. If 
they had offended men, they had much greater 
reaſon to believe they had offended the gods. 

Theſe aſylums multiplied in Greece. The tem- 
ples, ſays Tacitus (O), were filled with inſolvent (+) Annal. 
debtors, and wicked ſlaves ; the magiſtrate found lib. 2. 
it difficult to exerciſe his office; the people pro- 
tected the crimes af men as the ceremonies of the 
gods; at length the ſenate was obliged to retrench 
a great number of them. 

The laws of Moſes were perfectly wiſe. The 
man who involuntarily killed another, was inno- 


* This diſpoſition of mind has been communicated to the Ja- 
paneſe, who, as it may be eaſily proved, derive their original from 
the Tartars. 


cent; 
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Boog cent; but bre was obliged to be taken away from 


— 


before the eyes of the relations of the deceaſed: 


Naa Moſes therefore appointed an aſylum (*) for ſuch 


XXXV. 


0% Ibid, 


unfortunate people. The perpetrators of great 
crimes deſerved not a place of ſafety, and they 
had none (), the Jews had only a portable taber- 
nacle, which continually changed its place: this 
excluded the idea of a ſanftuary. It is true, that 
they had afterwards a temple; but the criminals, 
who would refort thither from all parts, might 


diſturb the divine ſervice, If perſons who had 


committed manſlaughter, had been driven out of 


the country, as was cuſtomary amongſt the Greeks, 
they had reaſon to fear that they would worſhip 


firange gods. All theſe conſiderations made them 
eſtabliſh cities of ſafety, where they might ſtay till 
the death of the high-prieſt. 


CVA AP... 
Of the Miniſters of Religion. 


=” HE firſt men, ſays Porphyry, ſacrificed only 
vegetables. In a worſhip ſo ſimple, every 
one might be prieſt in his own family. 

The natural deſire of pleaſing the deity, mul- 
tiplied ceremonies. From hence it followed, that 
men employed in agriculture became incapable of 
obſerving them all, and of filling up the number, 

Particular places were conſecrated to the gods; 
it then became neceſſary that they ſhould have mi- 
niſters to take care of them; in the ſame manner 
as every Citizen took care of his houſe and do- 
meſtic affairs. Hence the people who have no 


' Prieſts, are commonly barbarians : fuch were 


formerly 
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formerly the Pedalians (), and ſuch are ſtill the We x 


d: Wolguſky 

ch Men conſecrated to-the deity ought to be ho- (+) ive 
ont noured, eſpecially amongſt people-who have formed Girls 
ey an idea of a perſonal purity neceſſary to approach 72 
* the places moſt agreeable to the gods, and for the 

* rformance of particular ceremonies. | 

at The worſhip of the gods requiring a continual 

I; application, moſt-nations were led to conſider the 

he clergy as a ſeparate body. Thus, amongſt the 

a Egyptians, the Jews, and the Perſians (f. they (1) wr 
of conſecrated to the deity certain families who per- Hyde- 
4 formed and perpetuated the ſervice, There have 


been even religions, which have not only eſtranged 
eccleſiaſtics from bufineſs, but have alſo taken away 
the embarraſments of a family; and this is the 
practice of the principal branch of Chriſtianity. 

I ſhall not here treat of the conſequences of the 
law of celibacy : it is evident, that it may be- 
come hurtful, in proportion as the body of the cler- 
gy may be too numerous; and, in conſequence 
y of this, that of the laity too ſmall. 

: By the nature of the human underſtanding, we 
love in religion every thing which carries the idea 
6 of difficulty; as in point of morality we have a 
R ſpeculative fondneſs for every thing which bears 
f the character of ſeverity. Celibacy has been moſt 
agreeable to thoſe nations to whom it ſeemed leaſt 
adapted, and with whom it might be attended 
with the moſt fatal conſequences. In the ſouthern 
countries of Europe, where, by the nature of the 
climate, the law of celibacy is more difficult to ' 


I! 


| * A people of Siberia. See the account given by Mr. Everard 
Tſerant-ldes, in the Collection of Travels to the North, vol. 8. 


obſerve, 
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Boo c obſerve, it has been retained; in thoſe of the north,” 
where the paſſions are leſs lively, it has been ba. 
'*\ niſhed. Further, in countries where there are 
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but few inhabitants, it has been admitted; in 
thoſe that are vaſtly populous, it has been re- 


jetted. It is obvious, that theſe reflections re- 


late only to the- too great extenſion of celibacy, 
and not to celibacy itſelf. 


CHAP. V. 


Of the Bounds which the Laws ought to preſeit 


to the Riches of the Clergy, 


AS particular families may be extin&, their 
wealth cannot be a perpetual inheritance, 

The clergy is a family which cannot be extinct; 

wealth is therefore fixed to it for ever, and can- 

not go out of it. 

Particular families may increafe, it is e; 


then that their wealth ſhould alſo increaſe. The 


clergy is a family which ought not to increaſe; 
their wealth ought then to. be limited, 


We have retained the regulations of the. Leviti- 


cal laws as to the poſſeſſions of the clergy, except 


thoſe relating to the bounds of theſe poſſeſſions : 
indeed, amongſt us we 'muſt ever be ignorant of 
the limit, beyond which any religious community 
can no longer be permitted to. acquire, 

Theſe endleſs acquiſitions appear to the people 
ſo unreaſonable, that he who ſhould ſpeak in their 
defence, would be regarded as an idiot. 

The civil laws find ſometimes many difficulties 
in altering eſtabliſhed abuſes; becauſe they are 
connected with things worthy of reſpect; in this 


caſe an indirect proceeding would be a greater Box 
f of the wiſdom of the legiſlator, than ano- (A 

ther which ſtruck directly at the thing itſelf. In- 

ſtead of prohibiting the acquiſitions of the clergy, 

we ſhould ſeek to give them a diſtaſte for them ; 

to leave them the right, and to take away the 

deed. 

In ſome countries of Europe, a reſpe& for the 

privileges of the nobility has eſtabliſhed in their 
favour a right of indemnity over immoveable goods 
acquired in mortmain, The intereſt of the prince 
has in the ſame caſe made him exact a right of 
amortization. In Caſtile, where no ſuch right 
prevails, the clergy have ſeized upon every thing. 
In Arragon, where there is ſome right of amortza- 
tion, they have obtained leſs: in France, where 
this right and that of indemnity are eſtabliſhed, 
they have acquired leſs ſtill; and it may be ſaid, 
that the proſperity of this kingdom is in a great 
meaſure owing to the exerciſe of theſe two rights. 
If poſſible then, increaſe theſe rights, and put a 
ſtop to the mortmain. 

Render the ancient and neceſſary patrimony of 
the clergy ſacred and inviolable; let it be fixt and 
eternal like that body itſelf: but let new inheri- 
tances be out of their power. 

Permit them to break the rule, when the rule is 
become an abuſe; ſuffer the abuſe, when it enters 


e into the rule. 

ir They ſtill remember at Rome a certain memo- - 
rial ſent thither on ſome diſputes with the clergy, 

1 in which was this maxim : ** The clergy ougbt to 


i * contribute to the expences of the ſtate, let the Old 
$ ** Teſtament ſay what it will.” They concluded 
0 from 
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e from this paſſage, that the author of this meiny= 


rial was better verſed in the language of the tax- 
gatherers, than in that of religion. 


CHAP. VI. 
Of Monaſteries. 


THE leaſt degree of common ſenſe will let 
us ſee, that bodies deſigned for a perpetual 
continuance ſhould not be allowed to fell their 
funds for life, nor to borrow for life; unleſs we 
want them to be heirs to all thoſe who have no 
relations, and to thoſe who do not chuſe 'to have 
any. Theſe men play againſt the people, but 

they hold the bank themſelves. | 


CHAP. VII. 
Of the Luxury of Superſtition, * 


* F HOSE are guilty of impiety towards the 
gods, ſays Plato (s), who deny their exiſtence ; 


& or who, while they believe it, maintain that they 
„ 40 not interfere with what is done below; or, in 
& fine, who think that they can eaſily appeaſe them by 
« ſacrifices: three opinions equally pernicious.” Plato 
has here ſaid all that the cleareſt light of nature 

has ever been able to ſay, in point of religion. 
The magnificence of external worſhip has a 
principal connection with the conſtitution of the 
ſtate. In good republics, they have curbed not 
only the luxury of vanity, but even that of ſu- 
perſtition. They have introduced frugal laws into 
religion. Of this number are many of the laws 
of Solon, many of thoſe of Plato on funerals, 
2 adopted 


K 2 
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adopted by Cicero z and, in fine, me of the laws Book 


of Numa * on facrifices. 


Birds, ſays Cicero, and caintings begun and fi- Chap. & 


niſhed in a day, are gifts the moſt divine. We 
offer common things, lays a Spartan, that we may 
always have it in our power to honour the gods. 
The deiize of man to pay his worſhip to the 
deity, is very different from the magnificence of 
this worſhip. Let us not offer our treaſures to him, 
if we are not proud of ſhewing that we eſteem wank, 
he would have us deſpiſe. | 
« What muſt the gods think of the pifts of the in- 
« pious, ſaid rhe admirable Plato, when a good max 
« would bluſp to receive preſents from @ villa ?”* 
Religion ought not, under the pretence of gifts, 


todraw from the people, what the neceſſities of the 
ſtate have left them; but, as Plato (®), ſays, © The (o) Os 
* chaſte and the pious ought to offer gifts, which re- — 


1 femble themſelves.” 

Nor is it proper for religion to encourage ex- 
penſive funerals, What is there more natural, 
than to take away the difference of fortune in a 
circumſtance, and in the very moment, which 
equals all fortunes ? | 


C HAP. VIII. 
Of the Pontiſicate. 


HEN religion has many miniſters, it is 
natural for them to have a chief, and for 

a ſovereign pontif to be eſtabliſhed. In mo- 

narchies, where the ſeveral orders of the ſtate can- 

not be kept too diſtinct, and where all powers 
* Rogum vino ne * Law of the twelve Tables. 

| _— 
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proper that the pontificate be diſtinct from the 


empire. The ſame neceſſity is not to be met 


with in a deſpotic goyernment, the nature of 
- which is to unite all the different powers in the 
ſame perſon. But in this caſe it may happen, that 


the prince may regard religion as he does the laws 
themſelves, as dependent on his own will. To pre- 
vent this inconveniency, there ought to be mo- 
numents of religion, for inſtance, ſacred books, 
which fix and eſtabliſh it. The king of Perſia is 
the chief of the religion; but this religion is re- 
gulated by the Koran, The' emperor of China 
is the ſovereign pontif ; but there are books in 
the hands of every body, to which he himſelf 
muſt conform. In vain a certain emperor at- 
tempted to aboliſh them; they triumphed over 


tyranny. 
CHAP: IX. 
Of Joleration in point of Religion. 


WE are here politicians, and not divines : but 
the divines themſelves muſt allow, that there 
is a great difference between and ap- 
proving a religion. 

When the legiſlator has believed it a duty to per- 
mit the exerciſe of many religions, it is neceſſary 
that he ſhould inforce alſo a toleration amongſt theſe 
religions themſelves. Ir is a principle that every re- 
ligion which is perſecuted, becomes itſelf perſecuting: 


for as ſoon as by ſome accidental turn it ariſes from 


perſecution, it attacks the religion which perſecuted 
it: not as a religion, but as a tyranny, 
— It 


by, — G oo 
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5 It is neceſſary chen that the laws require from 8 0 0 K | 
e the ſeveral religions, not only that they ſhall not oY | 
t embroil the ſtate, but that they ſhall not raiſe diſ- H. 
f turbances amongſt themſelves. A citizen does not 

ie fulfil the laws, by not diſturbing the government z 

at it is requiſite that he ſhould n not trouble 1 _ 

'S zen whomſoever, © | 


. CHAP. x. 
The Jame Subject continued. 


S there are ſearce any but baten ell 
gions that have an extraordinary zeal for 
ting eſtabliſhed in other places (becauſe a reli- 
gion that can tolerate others, ſeldom thinks of its 
own propagation); it muſt therefore be a very 
good civil law, when the ſtate is already fatisfied 
with the eſtabliſhed religion, not to ſuffer the 
eſtabliſhment of another ꝰ. 
This is then a fundamental ed of the po · 
litical laws in regard to religion: That when the 
ſtate is at liberty to receive or to reject a new re- 
ligion, it ought to be rejected; when it is receiys 
* it 2 to be tolerated. | 


© H A P. XI, 
Of chariging a Rehgion, 


A Prince who undertakes to deſtroy or to 8 


the eſtabliſhed religion of his kingdom, muſt 
greatly expoſe himſelf. If his government is de- 


*I do not mean to ſpeak in this chapter of the Chriſtian re · 
ligion ; for, as I have elſewhere obſerved, the Chriſtian religion 
is our chief bleſſing. See the end of the preceding chapter, 
and the defence 0 the Spirit of Laws, part 2. 


It vo 1. II. p ſpotic, 
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Book ſpotic, he runs a much greater riſk of ſering a re- 


Cs. © volution ariſe from ſuch a proceeding, -than from 


any tyranny whatſoever, and a revolution is not 
an uncommon thing in ſuch ſtates. The reaſon of 
this is, becauſe a ſtate cannot change its religion, 


manners and cuſtoms, in an inſtant, and with the 


ſame rapidity as the prince publiſhes the ordinance 
which eſtabliſhes a new religion. 

Beſides, the ancient religion. is connected with 
the conſtitution of the kingdom, and the new one 


is not; the former agrees with the climate, and 
very often the new one is oppoſite to it. More- 


over, the citizens become diſguſted with their 


laws, and look upon the government already 


eſtabliſhed with contempt; they conceive a jea - 
louſy againſt the two religions, inſtead of a firm 
belief in one; in a word, theſe innovations give 
to the ſtate, at leaſt for ſome time, both bad ci- 
tizens and bad believers. 


CHAP. XII. 
Of penal Laws, 


ENAL laws ought to be avoided, in re- 
ſpect to religion: they imprint fear, it is 
true; but as religion has alſo penal laws which 
inſpire the ſame paſſion, the one is effaced by the 
other; and between theſe two different kinds 'of 
fear, the mind becomes hardened. 
'The threatenings of religion are ſo terrible, and 
its promiſes ſo great, that when they actuate the 
mind, whatever efforts the magiſtrate may uſe to 


| oblige us to renounce it, he ſeems to leave us no- 
thing when he deprives us of the exerciſe of our 


religion, 
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religion, and to bereave us of nothing, when we Book 
are allowed to profeſs if. | —— 

Ir is not therefore by filling the foul with the bp. 42. 
idea of this great object, by haſtening her ap- 
ptdack to that critical moment in which it ought 
to be of the higheſt importance, that religion can 
be moſt fucceſsfully attacked: a more certain 
way is to tempt her by favours, by the conve- 
niencies of life, by hopes of fortune; not by that 
which revives, bur by that which extinguiſhes the 
ſenſe of her duty; not by that which ſhocks her, 
but by that which throws her into indifference, 
at the time when other paſſions actuate the mind, 
and thoſe which religion inſpires are huſhed into 
ſilence. A general rule in changing a religion 
the invitations ſhould be much ſtronger than the 
penalties, | | 
The temper of the human mind has appeared 
even in the nature of puniſhments. If we take 
a ſurvey of the perſecutions in Japan (), we ſhall () In the 
find that they were more ſhocked at. cruel tor- gf yore” 
ments than at long ſufferings, which rather weary ges that 
than affright, which are the more difficult to ſur- Contribut- 


"wy „%% An ER. i 


Wy” 


( ou i Tr... I. To. IO. A. 


. . 4 anda t of ed to the 

* mount, from their appearing leſs difficult. eſtabliſh- 
is In a word, hiſtory ſufficiently informs us, that ment of 
h penal laws have never had any other effect but _— 
e to deſtroy. ; | company, 
f vol. 5. 

CHAP. XIII. 
. A moſt humble Remonſtrance to the Inquiſitors of 
0 Spain and Portugal. 
A Jeweſs of ten years of age, who was burnt at 


Liſbon at the laſt Auto-de-fe, gave occaſion 
1 | 22.2 to 
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Boo x to the following little piece; the moſt idle, I 
XXV. believe, that ever was wrote. When we attempt 


to prove things ſo evident, we are ſure never to 
convince. . | 
The author declares, that though a Jew, he 
has a reſpect for the Chriſtian religion; and that 
he ſhould be glad to take away from the princes 
who are not Chriſtians, a plauſible pretence for 
perſecuting this religion. | 

* You complain, ſays he to the inquiſitors, that 
e the emperor of Japan cauſed all the Chriſtians 
in his dominions to be burnt by a flow fire. 
% But he will anſwer, we treat you who do not 
„ believe like us, as you yourſelves treat thoſe 
* who do not believe like you: you can only 
* complain of your weakneſs, which has hindered 
* you from exterminating us, and which has 
enabled us to exterminate you. 
But it muſt be confeſſed, that you are much 
«© more cruel than this emperor. You put us to 
death, who believe only what you believe, be- 
„ cauſe we do not believe all that you believe. 
We follow a religion, which you yourſelves 
„ know to have been formerly dear to God. We 
* think that God loves it ſtill, and you think 
„ that he loves it no more: and becauſe you 
judge thus, you make thoſe ſuffer by ſword 
* and fire, who hold an error ſo pardonable as 
© to believe, that God“ ſtill loves, what he once 
loved. 


The ſource of the blindneſs of the Jews is, their not per- 
ceiving that the ceconomy of the goſpel is in the order of the 
decrees of God; and that it is in this light a conſequence of 
his immutability. 


« If 
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c Tf you are cruel to us, you are much more ſo Bo ox 


* to our children; you cauſe them to be burnt, 
c becauſe they follow the inſpirations given them 
© by thoſe whom tle law of nature, and the laws 
© of all nations, teach them to regard as Gods. 

Fou deprive yourſelves of the advantage you 


have over the Mahometans, with reſpect to the 


© manner in which their religion was eſtabliſhed. 
4 When they boaſt of the number of their be- 
4 lievers, you tell them that they have obtained 
e them by violence, and that they have extended 
e their religion by the ſword ; why then do you 
* eftabliſh yours by fire? | 
* When you would bring us over to you, we 
object a ſource from which you glory to de- 
* ſcend. You reply to us, that though your 
or religion is new, it is divine; and you prove it 
© from its growing amidſt the perſecutions of Pa- 
* gans, and when watered by the blood of your 
«© martyrs: but at preſent you play the part of 
the Diocleſians, and make us take yours. 
* We conjure you, not by the mighty God 
«* whom both you and we ſerve, but by that 
* Chriſt who, you tell us, took upon him a hu- 
* man form, to propoſe himſelf for an example 


XXV. 
Chap. 


* for you to follow; we conjure you to behave | 


« to us, as he himfelf would behave was he u 
earth. You would have us be Chriſtians, and 


10 you will not be ſo yourſelves. 
gut if you will not be Chriſtians, be at leaſt 


© men: treat us as you would, if having only 


&* the weak light of juſtice which nature beſtows, 


you had not a religion to conduct, and a revela- 


tion to enlighten you. 
| | P 3 «c If 
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<« Tf heaven has had ſo great à loye for you, 
« as to make you ſee the truth, you have receiv- 
« ed a ſingular favour : but is it for children, who 
« have received the inheritance of their father, to 
„ hate thoſe who have not ? 

« Tf you have this truth, hide it not frqm us, by 
& the manner in which you propoſe it. The cha- 
tt racteriſtic of truth is its triumph over hearts 
and minds, and not-that impotency which you 
confeſs, when you would force us to receiye it 
by tortures. 

« If you were wiſe, you would not: put us to 

& death for no other reaſon, but becauſe we are 
e unwilling to deceive you. If your Chriſt is the 
* ſon of God, we hope he will reward us for 
e being ſo unwilling to profane his myſteries ; and 
* we believe, that the God whom both you and 
eve ſerve, will not puniſh us for having ſuffered 
« death for a religion which he formerly gave us, 
6 only becauſe we believe that he till continues 
*© to give it. 

Fou live in an age in which the light of na- 
© ture ſhines more bright than it has ever done z 
ein which philoſophy has enlightened human un» 
9 derſtandings ; in which the morality of your 
= goſpel. has been more known; in which the 
* reſp pective rights of mankind, with regard : to 
A ack other, and the empire which one con- 
e ſcience has over another, are beſt underſtood. 
& If you do nat therefore ſhake off your ancient 

«* prejudices, which, whilſt unregarded, mingle 


with your paſſions, it muſt be confeſſed, that 


* you are incorrigible, incapable of any degree 
* of light, or inſtruction; and a nation muſt 
ebe 


2. 8 2 1 * 


"OF LAWS. 


« be. very unhappy that gives authority to fuch Book 


ks Would you have us frankly tell you our Chap. 14: 


p thoughts ? You conſider us rather as your ene- 
© mies, than as the enemies of your religion: for 
„if you loved your religion, you would not ſuffer 
« it to be corrupted by ſuch groſs ignorance. 

It is neceſſary that we ſhould advertiſe you of 
“one thing, that is, if any one in times to come 
„ ſhall dare to affert, that in the age in which we 
*« live, the people of Europe were civilized, you 
vill be cited to prove that they were barbarians 
* and the idea they will have of you, will be ſuch 
4 2s will diſhonour your age, and ſpread hatred 
„over all your cotemporaries.” 


2 CHAT. - XIV; 
Why the Chriftian Religion is fo odious in Japan. 


giſtrates conſidered the firmneſs which Chriſtianity *t* 
inſpires, when they attempted to make the people 
renounce their faith, as in itſelf moſt dangerous: 
they fancied that it increaſed their obſtinacy. The 
law of Japan puniſhes ſeverely the leaſt diſobedi- 
ence. The people were ordered to renounce the 
Chriſtian religion: they did not renounce it; this 
was diſobedience : the magiſtrates puniſhed this 
crime; and the continuance in diſobedience ſeemed 

to deſerve another puniſhment. 
Puniſhments amongſt the Japaneſe are conſider- 
ed as the revenge of an inſult done to the prince. 
The ſongs of triumph ſung by our martyrs appear- 
| = > ed 


E have already mentioned (*) the perverſe (*) Book 
temper of the people of Japan. The ma- 1 chap. 
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Bo oc ed as an outrage againſt him; the title of martyr 
= eh 15. provoked the magiſtrates z in their opinion it ſig- 
nified rebel : they did all in their power to prevent 
their obtaining it. Then it was. that their minds 
were exaſperated, and a horrid ſtruggle was ſeen 
berween the tribunals that condemned, and the 
accuſed who ſuffered ; between the civil laws, and 
thoſe of religion. 


0 HAP. XV. 
Of the Propagation of Region. 


| A the people of che caſt, except the Maho- 

metans, believe all religions in themſelves in- 

different. They fear the eſtabliſhment of another 

religion, no otherwiſe than as a change in govern- 

ment. Amongſt the Japaneſe, where there are 

many ſects, and where the ſtate has had for ſo 

% See long a time an eccleſiaſtic ſuperior, they () never 

_ er. diſpute on religion. It is the ſame with the people 

| 82 ” Me. of Siam (). The Calmucks (*) do more, they 

moirs. make it a point of conſcience to tolerate every 

( of the ſpecies of religion: at Calicut (*) it is a maxim of 
Tartars, the ſtate, that every religion is good. 

part 5, But it does not follow from hence, that a re- 

(*)Pirard's ljgion brought from a far diſtant country, and 

Travels, , a : , | 

chap. 25. quite different in climate, laws, manners and cul- 

3 toms, will have all the ſucceſs to which its holi- 

neſs might entitle it. This is more particularly 

true in great deſpotic empires: here ſtrangers are 

tolerated at firſt, becauſe there is no attention 

given to what does not ſeem to ſtrike at the autho- 

rity of the prince. As they are extremely igno- 

tant, an 188 may render himſelf agreeable, 


by 
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by the knowledge he communicates : this is very o Oo 
well in the beginning. But as ſoon as he has any XXV. 
ſucceſs, when diſputes ariſe, and when men who f. 15+ 
have ſome -intereſt . become informed of it; as 

their empire, by its very nature, above all things * 
requires / tranquillity, and as the leaſt diſturbance 

may overturn it, they proſcribe the new religion 

and thoſe who preach it: diſputes between the 
preachers breaking out, they begin to entertain a . 
diſtaſte for a religion on which ęven thaſe who 

propoſe it are not agreed. 3 X 
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Things on which they aum. 


CHA P. 7 
Idea of this Book. 


TEN are governed | by ſeveral kinds of 
laws; by the law of nature; by the di- 


vine law, which is that of religion ; by 


_ eccleſiaſtical, otherwiſe called canon law, which is 


that of religious polity; by the law of nations, 
which may be conſidered as the civil law of the 
whole globe, in which ſenſe every nation is a 
citizen ; by the general political law, which re- 
lates to that human wiſdom from whence all ſo- 
cieties derive their origin; by the particular poli- 


' tical law, the object of which is each ſociety ; by 


the law of conqueſt founded on this, that one 


nation has been willing and able, or has had a 


right to offer violence to another z by the civil 
law of every ſociety, by which a citizen may de- 
fend his poſſeſſions and his life, againſt the at- 
tacks of any other citizen; in fine, by domeſtic 
law, which proceeds from a ſociety's being divided 
into ſeveral families, all which have need of a par- 
ticular government. 

There are therefore different orders of laws, and 
the ſublimity of human reaſon conſiſts in perfectly 
knowing to which of theſe orders the things that are 
| Fs to 


g. 8 
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to he determined ought to have a principal rela- A 


tion, and not to throw into confuſion thoſe pin G 6 
ciples which ſhould govern mankind, 


e MAP M 
Of Laws divine and human. 


WE ought not to decide by divine laws, what 
| ſhould be decided by human laws 3 nor de- 
termine by human, what ſhould be determined by 
divine laws. 

Theſe to ſora of laws dithe in their original, 
in their object, and in their nature. | 

It is univerſally acknowledged, that human laws 
are in their own nature different from thoſe of re- 
ligion; this is an important principle: but this 
principle is itſelf ſybje& to others, which muſt 
be enquired after. 

1. It is in the nature of human laws to be ſub- 
ject to all the accidents which can happen, and to 
vary in proportion as the will of man changes: 
on the contrary, by the nature of the laws of re- 
ligion, they are never to vary. Human laws ap- 
point for ſome good; thoſe of religion for the 
beſt: good may have another object, becauſe 
there are many kinds of good: but the beſt is but 
one, it cannot therefore change. We may alter laws, 
becauſe they are reputed no more than good; but 
the inſtitutions of religion are always ſuppoſed to 
be the beſt. 

2. There are kingdoms, in which the laws are of 
no value, as they depend only on the capricious and 
fickle humour of the ſovereign. If in theſe king- 
doms the laws of religion were af the ſame nature 
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Book as the human inſtitutions, the laws of religion too 
1 would be of no value. It is however neceſſary to 


the ſociety, that it ſhould have ſomething fixed; 
and it is religion that has this ſtability. 


3. The influence of religion proceeds from its 
being believed ; that of human 1 from their 
being feared. Antiquity ſuits with religion, be- 
cauſe we have frequently a firmer belief of things, 
in proportion to their diſtance: for we have no 
annexed to them drawn from thoſe times, 
which can contradict them. Human laws, on 


the contrary, receive advantage from their novelty, 


implies the actual and particular attention 
e to put them | in execution. 


. CHAP. IIL 8 
'of civil Laws contrary to the Law of Nature. 


F a ſlave, ſays Plato (), defends himſelf, and 

kills a freeman, he ought. to be treated as a 
N This is a civil law which puniſhes ſelf- 
defence, though dictated by nature. 

The law of Henry VIII. which condemned a 
man without being confronted by witneſſes, was 
contrary to ſelf-defence. In order to paſs ſentence 
of condemnation, it is neceſſary that the witneſſes 
ſhould know, whether the man againſt whom they 
make their depoſition, is he whom they accuſe, 
and that this man be at liberty to ſay, I am not 
the perſon you mean. 

The law paſſed under the ſame reign, which 
condemned every woman, who, having carried on 2 
crimina] commerce, did not declare it to the king 
before ſhe married him, violated the regard due to 

natural 


> 4 = 


we 
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utural modeſty. 


The law of Henry II. which condemned the 
woman to death who loft her child, in caſe ſhe did 
not make known her cy to the-magiltrate, 
was not leſs contrary to ſelf-defehce. It would 
have been ſufficient to oblige her to inform one of 
her neareſt relations, who might watch over the pre- 
ſervation of the infant. 

What other information could ſhe give in 
this ſituation, ſo torturing to natural modeſty? 
Education has heightened the notion of preſerv- 
ing that modeſty ; and in thoſe critical moments, 
ſcarce has ſhe any idea remaining of the. loſs 
of life. 

There has been much talk of a law in . England, 
which permitted girls ſeven years old to chuſe a 
huſband. This law was ſhocking two ways; it had 
no regard to the time when nature gives maturity 
to the underſtanding, nor to that in which 'ſhe 
gives maturity to the body. 


Amongſt the Romans, a father might oblige 


his daughter to repudiate (6) her huſband, though (. See 


he himſelf had conſented to the marriage. 


is contrary. to nature, for a divorce to be in the 22 repudiis 
Judicis 


A divorce can be agreeable to nature, only when flats. 


power of a third perſon. 


it is by conſent of the two parties, or at leaſt of 
one of them : but when neither conſents, it is a 
monſtrous ſeparation. In ſhort,” the power of di- 
vorcement can be given only to thoſe who feel the 


Mr. Bayle, in his Criticiſm on the Hiſtory of Calviniſm, 
ſpeaks of this law, pag. 263. 
4 inconve- 


It is as unreaſonable to oblige a Book 
woman to make this declaration, as to oblige a man 
not to attempt the defence of his own life. Chap. . 
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Book inconveniencies of marriage, arid wh are ſenſible 


of the moment when it is for their intereſt 
Clap. 4 make theds coats. ; oy 


CHAP. IV. 
De ſeme Subjet? continued. 


. Oude, (0) king of Burgundy de- 
the Bur- creed, that if the wife or ſon of à perſon 
guilty of robbery, did not reveal the crime, they 
were to become ſlaves. This law was contrary to 
nature: a wife to inform againſt her huſband ! a 
ſon to accuſe his father ! to avenge one criminal 
action, they ordained another ſtill more criminal, 

() In the The law of Receffuinthus ( permits the chil. 
4 dren of the adultereſs, or thoſe of her huſband, 
goths, kb. to accuſe her, and to put the ſlaves of the houſe 
4 tit. 4. \to the torture, How iniquitous the law, which, 
13. to preſerve a purity of morals, overturns nature, 

the origin, the ſource of all morality! * 

With pleaſure we behold in our theatres a young 
hero expreſs as much horror againſt the diſcovery 
of his\mother-in-law's guilt, as againſt the guilt it- 
ſelf, In his ſurprize; though accuſed, + judged, 
condemned, profcribed; and covered with infamy, 
he ſcarcely dares to reflect on the abominable 
blood from whence Phædra ſprang : he abandons 
the moſt tender object, all that is moſt dear, all 
that lies neareſt his heart, all that can fill him with 
rage, to deliver himſelf up to the unmerited ven- 

ce of the gods; It' is nature's voice, the 
ſweeteſt of all ſounds; that inſpires us with this 
pleaſure, 


CHAP. 


ble 


enhAE v. 


Caſes in ke we may- judge 5 the Principle 
of the cavil Law, in limiting the Priuciples 
of the Law of Nature, | 


AE: Athenian law obliged ® childher to pro- * 
vide for their fathers, when fallen into paw XXVI. 
verty ; it excepted thoſe who were born of a (4 =>: * 
courtezan, thoſe whoſe chaſtity had. been iofamouſ..() Pls: ” 
ly proſtituted by their . and thoſe. to whanxof Solon. 
he () had not given any means of gaining 2060 N. 
i 


livelihood. 


The law conſidered, that, in the fioſt caſe, the fa, of — Gab 
ther being uncertain, he had rendered the natural li ir 
obligation precarious ; that in the ſecond, he et 
ſullied the life he had given, and done the. greateſt. 
injury he could do, to his children, in depriving, 
them of their reputation; that in the third; he. 
had. rendered inſupportable a life which had no 
means of ſubſiſtence. The law ſuſpended the na- 
tural obligation of children, becauſe the father had 
violated his; it looked upon the father and the ſon 
as no more than two citizens, and determined, in 
reſpect to them, only from civil and political views; 
ever conſidering, that a good republic ought: to 
have a particular regard. to manners. I am apt to 
think, that Solon's law was a wiſe. regulation. in 
the firſt two caſes, whether that in which nature 
has left the ſon in ignorance with regard to.. his 
father, or that in which ſhe even ſeems to ordain 
he ſhould not own him; but it cannot. be. approved 


* Under pain of infamy, another under pain of impriſonment. 
with 
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— with reſpect to the third, where the father had oi 
: Chap. 6. . e e e ee ry i: 


1 CHAP. vi. 
That the Order of Succeſſion or Inheritance de- 
on the Principles of political or civil 

Law, and mat onthe of the Len of Nature 


HE Voconian law ordained, that no woman 
ſhould be left heireſs to an eſtate, not even if 
ſhe was an only child, Never was there a law, 
.O Dr ei- ſays St. Auguſtine (5), more unjuſt. A formula 
_ » of Marculfus (*) treats that cuſtom as impious, 
6 Lib. 2. which deprives daughters of the right of ſucceed- 
cap. 12: ing to the eſtate of their fathers, Juſtinian () 
— - gives the appellation of barbarous, to the right 
which the males had formerly of ſucceeding in 
prejudice to the daughters. Theſe notions pro- 
ceed from their having conſidered the right of 
children to ſucceed to their fathers poſſeſſions, as 
a conſequence of the law of nature; which it 

is not. 
The law of nature ordains, that fathers ſhall 
provide for their children; but it does not oblige 
them to make them their heirs. The diviſion of 
property, the laws of this diviſion, and the ſuc- 
ceſſion after the death of the perſon who has had 
this diviſion, can be regulated only by the com- 
munity, and conſequently by political or civil laws, 
True it is, that a political or civil order fre- 
quently demands that, children ſhould ſucceed to 
their father's eſtate ; but it does not always make 


this neceflary. 


There 
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— may be ſome reaſons given why the laws Boox 
of our fiefs appoint that the eldeſt of the males, SSD 
or the neareſt relations of the male ſide, ſhould * 
have all, and the females nothing: and why 
the laws of the Lombards (*) the ſiſters, — na- 2 2. 
tural children, the other relations; and, in their 6. 75 & & 
default, the treaſury might ſhare the inheritance 
with the daughters. 

It was regulated in ſome of the Dynaſties of 
China, that the brothers of the emperor ſhould 
ſucceed to the throne, and that the children ſhould 
not. If they were willing that the prince ſhould 
have a certain degree of experience, if they feared 
his being too young, and if it was become neceſ- 
fary to prevent eunuchs from placing children ſuc- 
ceſſively on the' throne, they might very juſtly 
eſtabliſh a like order of ſucceſſion ; and when 
ſome (i) writers have treated theſe brothers as () Du 
uſurpers, they have judged only by ideas receiv- ow on 
ed from the laws of their own countries, | Dr. 

According to the cuſtom of Numidia (*), De- (=) Livg, 
falces, brother of Gala, ſucceeded to the kingdom ; 3 + Jo 
not Maſſiniſſa, his ſon. And even to this day (®), ( Shaws 
among the Arabs in Barbary, where each village Travels, 
has its chief, they adhere to this ancient cuſtom, vol. 1. , 
by chuſing the uncle, or ſome other relation, o“ 
ſucceed. 

There are monurchies merely elective; and ſince 
it is evident, that the order of ſucceſſion ought to 
be derived from the political or civil laws, it is 
for theſe to decide in what caſes it is agreeable to 
reaſon, that the ſucceſſion be granted to children, 
and in what caſes it ought to be given to others. 


Vor, II. wr In 
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In countries where polygamy is eſtabfiſhed, the 
Prince, has many children; and the number of them 
is much greater in ſome of theſe countries than in 
others. There are * ſtates, where it is impoſſible 
for the people to maintain the children of the 
king: they might therefore make it a law, that 
the crown ſhall devolve, not on the king's children, 
but on thoſe of his ſiſter. 

A prodigious number of children would expoſe 
the ſtate to the moſt dreadful civil wars. The or- 
der of ſucceſſion which gives the crown to the 
children of the ſiſter, the number of whom is not 
larger than thoſe of a prince who has only one 
wife, muſt prevent theſe inconveniencies. 

There are people, amongſt whom reaſons of 


| ftate, or ſome maxims of religion, have made it 


4 0 See E- 
difying 
Letters, 
Let. 14. 
and the 
Voyages 
that con- 
tributed 
to the 
eſtabliſh- 
ment of 
an Eaſt- 
India 
company, , 
vol. 3. 
part 2, 


pag. 644. 


neceſſary that the crown ſhould be always fixed in 

a certain family : from hence, in India, proceeds 
tis jealouſy of their (o) tribes, and the fear of 
loſing the deſcent : they have there conceived, that 
never to want princes of the blood royal, they 
ought to take the children of the eldeſt ſiſter of 
the king. 

A general maxim: It is an obligation of the 
law of nature, to provide for our children ; but 
to make them our ſucceſſors, is an obligation of 
the civil or political law. From hence are derived 
the different regulations, with reſpect to baſtards, 
in the different countries of the world; theſe are 
according to the civil or * laws of each 
country. 


.,* See the Collection of Voyages chat contributed to the 
eſtabliſhment of an Eaſt-India company, vol. 4. part 1. pag. 
114. And Mr. Smith's Voyage, to Guinea, part 2. pag. 150. 
concerning the kingdom of Judia. 
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CH AP. VII. 


That toe ought not to decide by the Precepts of 
Religion, what belongs only to the Law of 
Nature. | 


HE, Abaſſines have «s moſt ſevere lent of Boot 

fifty days, which weakens them to ſuch a . 
degree, that for a long time they are incapable ang * 
of buſineſs : the Turks (?) do not fail to attack (?) Collects 


them after their lent. Religion ought, in favour of tn of 


the natural right of ſelf-defence, to ſet bounds to cha! 088, 
theſe cuſtoms, | tributed to 


The Jews were obliged to keep the ſabbath ; 9 — 
but it was an inſtance ot great ſtupidity in this na- of an Eaſt- 
tion, not to defend themſelves when their enemies India 
choſe to attack them on this day. LT 

Cambyſes laying ſiege to Peluſium, ſet in the pag: 35, 
firſt rank a great number of thoſe animals, which 2 
the Egyptians regarded as ſacred; the conſe- 
quence was, that the ſoldiers of the garriſon durſt 


not moleſt them. Who does not ſee tHat ſelf- de- 
fence is a duty ſuperior to every precept ? 


CHAP, VE 


That we ought not to regulate by the Principles (q Leg, 
of the canon Law, Things which ſhould be mY leg. 
regulated by thoſe of the civil Law. Joy. 

Y the (“) civil law of the Romans, he who Se 


took a thing privately from a ſacred place, was N 
one 4. 


puniſhed only for the guilt of theft: by the () Cas ob- 
canon law, he is puniſhed for the crime of ſacri- ſervat. 
lege. The canon law takes cognizance of the — 


Q 2 place, tom, 3, 
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Book place; the civil law of the fact. But to attend 
_ only to the place, is neither to reflect on the na- 
Pes. ture and definition of a theft, nor on the nature: 
and definition of ſacrilege. 
As the huſband may demand a e by 
reaſon of the infidelity of his wife; the wife 
0%) Beau/- might formerly (*) demand it, on account of the 
—— infidelity of the huſband. This cuſtom, contrary 
2 regulation made in the () Roman laws, was 
toms of introduced into the eccleſiaſtic courts *®, where 
— nothing was regarded but the maxims of canon 
chap. 18. law; and indeed, if we conſider marriage as a 
(') Law of thing merely ſpiritual, and as relating only to the 
— things of another life, the violation is in both 
Le. Juli. caſes the ſame. But the political and civil laws 
amd of almoſt all nations, have, with reaſon, made a 
auler. giſtinction between them. They have required 
from the women a degree of reſerve and conti- 
nency, which they have not exacted from the men; 
becauſe, in women, a violation of chaſtity ſup- 
poſes a renunciation of all virtue; becauſe women, 
by violating the laws of marriage, quit the ſtate 
of their natural dependence ; becauſe nature has 
marked the infidelity of women with certain ſigns ; 
and, in fine, becauſe the children of the wife born 
in adultery neceſſarily belong, and are an expence 
to the huſband, while the children produced by _ 
the adultery of the huſband, .are not the wife's, 
nor are an expence to the wife. 


At preſent they do not take Wunden of theſe things in 
France. 


CHAP. 
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CHAS R 


That Things which ought to be regulated by the 
Principles of civil Law, can ſeldom be regu- 
lated by thoſe of Religion. 


* 4 laws of religion have a greater ſub- 
limity; the civil laws a greater extent. 

The laws of perfection drawn from religion 
have more in view the goodneſs of the perſon 
that obſerves them, than of the ſociety in which 
they are obſerved: the civil laws, on the contrary, 
have more in view the moral goodneſs of men in 
general, than that of individuals. 

Thus, venerable as thoſe ideas are which imme- 
diately ſpring from religion, they ought not always 
to ſerve as a firſt principle to the civil laws; be- 
cauſe theſe have another, the general welfare of 
ſociety. | | 

The Romans made regulations amongſt them- 
ſelves, to preſerve the morals of their women; 
theſe were political inſtitutions. Upon the eſta- 
bliſhment of monarchy, they made civil laws on 
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Boox 
XXVI. 


Chap. 9. 


this head, and formed them on the principles of 


their civil government. When the Chriſtian re- 
ligion became predominant, the new laws that 
were then made, had leſs relation to the general 
rectitude of morals, than to the holineſs of mar- 
riage; they had leſs regard to the union of the 
two ſexes in a civil, than in a ſpiritual ſtate. 

At firſt, by the (*) Roman law, a huſband, who 
brought back his wife into his houſe, after ſne had 
been found guilty of adultery, was puniſhed as an 
accomplice in her debauch. Juſtinian (*), from 
| Q 3 other 


(*) Leg. 


11. Holt. 


ff. ad leg. 


Juliam de 
adulteriis. 


(*) Nov. 
134. Col. 
9. Cap. 1® 
tit. 170. 
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B oo « Other principles, ordained, that during the ſpace of 
XXVI. two years he might go and take her again out 
Chap.9- of the monaſtery. 

Formerly, when a waman, whoſe buſband was 
gone to war, heard no longer any tidings of him, 
ſhe might eaſily marry again, becauſe ſhe had in 
| her hands the power of making a divorce. The 

(0 Leg. y. law of (1) Conſtantine obliged the woman to wait 

de T four years, after which ſhe might ſend the bill of 

5. 7: divorce to the general; and, if her huſband re- 

ſablato. turned, he could not then charge her with adultery. 

% Auth. But Juſtinian ( decreed, that let the time be 

_ never ſo long after the departure of her huſband, 

— ſhe ſhould not marry, unleſs by the depoſition and 

cod. de oath of the general ſhe could prove the death 

adi. f ber huſhand. Juſtinian had in view the in- 

diſſolubility of marriage; but we may ſafely ſay, 

that he had it too much in view. He demanded 

a poſitive proof, when a negative one was ſuffi- 

cient ; he required a thing extremely difficult, to 

give an account of the fate of a man at a great diſ- 

tance, and expoſed to ſa many accidents ; he pre- 

ſumed a crime, that is, a deſertion of the: huſband, 

when it was ſo natural to preſume his death. He 

injured the commonwealth, by obliging women ta 

live out of marriage ; he injured individuals, by 
expaling them to a thouſand dangers. 

(*) Auth, The law of Juſtinian (), which ranked amongſt 

quod the cauſes of divorce the conſent of the huſband 

cod. 4 and wife to enter into a monaſtery, was entirely 

pepudizs, Oppalite ta the principles of the civil laws. It 

is natural that the cauſes of divorce ſhould have 

their origin in certain impediments, which could 

not be foreſeen before marriage; but this * 
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of preſerving chaſtity might be foreſeen, ſince it Boos 


is in ourſelves, This law favours inconſtancy in a 


XXVI. 


ſtate, which is by its . nature perpetual ; it and 11. 


permits the diſſolution of one marriage only from 
the hope of another. In ſhort, if we view it in 
a religious light, it is no more than giving vic- 
tims to God without a ſacrifice. 


CHAP. X. 
In what Caſe we ought to follow the civil Law, 
which permits, and not the Law of Religion 


which forbids. 

WI EN a religion which prohibits poly- 

gamy, is introduced into a country where 
it is permitted, we cannot believe, (ſpeaking only 
as a politician) that the laws of the country ought 
to ſuffer a man who has many wives to embrace 
this religion ; unleſs the magiſtrate or the huſ- 
band ſhould indemnify them, by reſtoring them 
ſome way, or. other to their civil ſtate. Without 
this, their condition would be deplorable; no 
ſooner would they obey the laws, than they would 
find themſelves deprived of the greateſt advantages 


of ſociety, 


CHAP. XI. 

That human Courts of Fuftice ſhould not be regu- 
lated by the Maxtms of thoſe Tribunals which 
relate to the other Life. | 

HE tribunal of the inquiſition, formed by the 


| Chriſtian monks on the idea of the tribanal of 
Q 4 penitence, 
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penitence, is contrary to all good policy. It has 
every where met with a general diſlike, and muft 
have ſunk under the oppoſitions it met with, if 
thoſe who were reſolved to eſtabliſh it, had not 
drawn advantages even from theſe oppoſitions. 

This tribunal is infupportable in all govern- 
ments, In monarchies, it only makes informers 
and traitors ; in republics, it only forms diſhoneſt 
men; in a deſpotic ſtate, it is as deſtructive as 
the government itſelf, | 


CHAP. XI. 
The ſame Subject continued. 


T is one abuſe of this tribunal, that of two 
perſons accuſed of the ſame crime, he who de- 
nies, is condemned to die; and he who confeſſes, 
avoids the puniſhment, This has its ſource in mo- 
paſtic ideas, where he who denies, ſeems in a ſtate 


of impenitence and damnation; and he who con- 


feſſes, in a ſtate of repentance and ſalvation. But 
a diſtinction of this kind can have no relation to 
human tribunals. Human juſtice, which ſees on- 
ly the actions, has but one compact with men, 
namely, that of innocence; divine juſtice, which 
ſees the thoughts, has two, that of innocence and 
repentance. 3 | 
CHAP, XIIL 
In what Caſes, with regard to Marriages, we 
ought to follow the Laws of Religion; and in 
what Caſes we ſhould fallow the civil Laws, 
T has happened in all ages and countries, that re- 


ligion has been blended with marriages. When 
s Certain 
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certain things have been conſidered as impure or Boo x 
unlawful, and were nevertheleſs. become neceſſary, XXVI. 


they were obliged to call in religion, to legitimate 
in the one caſe, -and to reprove in others. 

On the other hand, as marriage is of all hu- 
man actions that in which ſociety is moſt inte- 


reſted, it became proper that this — be regu- 


lated by the civil laws. 

Every thing which relates to the nature of mar- 
riage, its form, the manner of contracting it, the 
fruitfulneſs it occaſions, which has made all na- 
tions conſider it as the object of a particular be- 
nediction; a benediction which, not being always 
annexed to it, is ſuppoſed to depend on certain 
ſuperior graces ; all this, I ſay, is within the reſort 
of religion. 

The conſequences of this union, with regard to 
property, the. reciprocal advantages, every thing 
which has a relation to the new family, to that from 


which it ſprung, and to that which is expected to 


ariſe ; all this relates to the civil laws. 

As one of the great objects of marriage is to 
take away that uncertainty which attends unlawful 
conjunctions, religion here ſtamps its ſeal, and the 
civil laws join theirs to it; to the end that it may 
be as authentic as poſſible. Thus, beſides the 
conditions required by religion to make a marriage 
valid, the civil laws may ſtill exact others. 

The civil laws receive this power from their be- 
ing additional obligations, and nat contradictory 
ones. The law of religion inſiſts upon certain 
ceremonies, the civil laws on the conſent of fa- 
thers; in this caſe, they demand ſomething more 
than that of religion, but they demand nothing 
contrary to it. It 


Chap. 13. 
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It follows from hence, that the religious law 
muſt decide whether the bond be indiſſoluble, or 


Chap. 13. not; for if the laws of religion had made the 


bond indiſſoluble, and the civil laws had declared 
it might be broken, they would be contradictory 


do eachr other. | 


Sometimes the regulations made by the civil 
laws, with reſpect to marriage, are not abſolutely 
neceſſary; fuch are thoſe eſtabliſhed by the laws, 
which, inſtead of annulling the marriage, only 
puniſh thoſe who contract it. | 
Amongſt the Romans, the Papian law declared 


| thoſe marriages illegal which had been prohibited, 


and yet only ſubjected them to a penalty “; but a 


Senatus Conſultum, made at the inſtance of the em- 


peror Marcus Antoninus, declared them void; there 


then no longer ſubſiſted F any ſuch thing as a mar- 
riage, wife, dowry, or huſhand. The civil laws 
determine according to circumſtances : ſometimes 
they are moſt attentive to repair the evil; at others, 
to prevent it. 


C HAP. XIV. 


In what Inſtances Marriages between Relations 
ſhould be regulated by the Laws of Nature ; 
and in what Inſtances by the civil Laws. 


\ 1 IT H regard to the prohibition of mar- 
riage between relations, it is a thing ex- 
tremely delicate, to fix exactly the point at which 


* See what has been ſaid on this ſubject, in book 23. chap. 21. 
in the relation they bear to the number of inhabitants. 

+ Sce Law 16. ff. de ita nuptiarum; and Law 3. F i. alſo 
Digeſt. de donationibus inter virum & uxorem, | 


the 
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the laws of nature ſtop, and where the civil laws Boos 
begin. For this purpoſe, we muſt eſtabliſh ſome XXVI. 
principles, Chap. 14. 

The marriage of the ſon with the mother con- 


founds the ſtate of things: the ſon ought to have 


an unlimited reſpect to his mother, the wife an 
unlimited reſpect to her huſband ; therefore the 
marriage of the mother to her ſon, — ſubvert 
the natural ſtate of both. 
Beſidęs, nature has forwarded in women the time 
in which they are able to have children, but has 
retarded it in men; and, for the ſame reaſon, 
women fooner loſe this ability, and men later. If 
the marriage between the mother and the ſon were 
permitted, it -would almoſt always be the caſe, 
that when the huſband was capable of enterin 
into the views of nature, the wife would be in- 
capable. 
The marriage between the father and the 3 
is contrary to nature, as well as the other; but it 
is not leſs contrary, becauſe it has not theſe two 
obſtacles. Thus the Tartars, who may marry their 
daughters *, never marry their mothers, as we ſee 
in the accounts we have of that nation (*). (b) Hiſt. of 
It has ever been the natural duty of fathers to le ar, par 
watch over the chaſtity of their children. Intruſted ;, po. 
with the care of their education, they are- obliged 236. 
to preſerve the body in the greateſt perfection, 
and the mind from the leaſt corruption ; to en- 


courage whatever has a tendency to inſpire them 


with virtuous deſires, and to nouriſh a becom- 


This law is very ancient amongſt them. Attila, ſays Priſcus 
in his embaſly, ſtopt in a certain place to marry Eſca his 8 
thing fe he adds, 9 the laws of the Scythians, pag. 22. 


ing 
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[Book ing tenderneſs. Fathers, always employed in pre. 
XXVI. ſerving the morals of their children, muſt have 


1% 4 natural averſion to every thing that can render 
them corrupt. Marriage, you will ſay, is not a 


corruption: but before marriage they muſt peak, 


they muſt make their perſons beloved, they muſt 
ſeduce: it is this ſeduction * ought to inſpire 
us with horror. 

There ſhould be therefore an unſurmountable 
barrier between thoſe who ought to give the edu- 
cation, and thoſe who are to receive it; in order 
to prevent every kind of corruption, even though 
the motive be lawful. Why do fathers ſo careful- 
ly deprive thoſe who are to marry their daughters, 
of their company and familiarity ? 

The horror that ariſes againſt the inceſt of the 
brother with the ſiſter, ſhould proceed from the 
ſame ſource. The deſire of fathers and mothers to 
preſerve the morals of their children and families 
untainted, is ſufficient to inſpire their offspring 
with a deteſtation of every thing that can lead to 
the union of the two ſexes. 

The prohibition of marriage between couſin- 
germans, has the ſame original. In the early ages, 
that is, in the times of innocence; in the ages 
when luxury was unknown, it was cuſtomary for 
children *®, upon their marriage, not to remove 
from their parents, but to ſettle in the fame houſe; 
as a ſmall habitation was at that time ſufficient for 
a large family: the children + of two brothers, 
or couſin-germans, were conſidered both by others 


It was thus amongſt the ancient Romans. | 

+ Amongſt the Romans they had the ſame name, the 465 
germans were called brothers. 
and 
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ind themſelves, as brothers. The eſtrangement Boo x 
then between the brothers and fiſters, as to- mar- 9 
nage, ſubſiſted alſo between the couſin - ger- * 
mans. 
Theſe principles are ſo ſtrong and ſo natural, 
that they have had their influence almoſt: over all 
the earth, independently of any communication. 
It was not the Romans who taught the inhabi- 
tants of Formoſa (), that the marriage of rela- () Cot- 
tions of the fourth degree was inceſtuous: it was \etion of 
not the Romans that communicated this ſentiment 9 
to the Arabs (*) : it was not they who taught it to dies, vol. 
the inhabitants of the Maldivian iſlands (*). 3 
But if ſome nations have not rejected marriages count of 
between fathers and children, ſiſters and brothers; — _ - 
we have ſeen in the firſt book, that intelligent be- — 
ings do not always follow the law of nature. Who (4) Koran, 
could have imagined it! Religious ideas have fre- chap. 
quently made men fall into theſe miſtakes. If the — 
Aſſyrians and the Perſians married their mothers, p;ancis 
the firſt were influenced by a religious reſpect for Pirrard. 
Semiramis; and the ſecond did it, becauſe the re- 
ligion of Zoroaſter gave a preference | to theſe _ 
marriages. If the ZEgyptians married their ſiſ- 
ters, it proceeded from the wildneſs of the Ægyp- 
tian religion, which conſecrated theſe marriages in 
honour of Iſis. As the ſpirit of religion leads 


us to attempt whatever is great and difficult, we 


It was thus at Rome in the firſt ages, till the people made a 
law to permit them; they were willing to favour a man extreme- 
ly popular, who had married his couſin- german. Plutarch's 
Treatiſe, intitled, Quęſfions concerning the affairs of the Romans. 

+ They were conſidered as more honourable. See Philo, de 
3 legib, que pertinent ad præcetta decalogi, Paris, 1 640. 
Fag. 778. | 

cannot 
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cannot infer that a thing i is natural, from its being 
conſecrated by a falſe religion. 

The principle which informs us that martiages 
between fathers and children, between brothers and 


ſiſters, are prohibited, in order to preſerve natural 


modeſty in families, will help us to the diſcovery 
of thoſe marriages that are forbidden- by the law 
of nature, and of thoſe which can be fo only by 
the civil law. | 
As children dwell, or are appel to dwell in 
their father's houſe, and conſequently the ſon-in-law 
with the mother-in-law, the father-in-law with the 
daughter-in-law, or wife's daughter; the marriage 
between them is forbidden by the law of nature. 


In this caſe the reſemblance has the ſame effect as 


the reality, becauſe it ſprings from the ſame cauſe : 
the civil law neither can, nor ought to permit 
theſe marriages. 

There are nations, as we have already- obſerved, 
amongſt whom couſin-germans are conſidered as 
brothers, becauſe they commonly dwell in the ſame 
houſe : there are others, where this cuſtom is not 


known. Among the firſt, the marriage of couſin- 


germans ought to be regarded as contrary: to na- 
ture; not ſo among the others. 

But the laws of nature cannot be local. There- 
fore, when theſe marriages are forbidden, or per- 
mitted, they are, according to the circumſtances, 


permitted or forbidden by a civil law. 


It is not a neceſſary cuſtom for the brother: in- 


law and the ſiſter-in-law to dwell in the ſame 


houſe. The marriage between them is not then 
prohibited to preſerve chaſtity in the family; and 
the law which forbids or permits it, is not a law of 
nature, 


OF LAWS. 


239 


nature, but a civil law, regulated by circumſtances, Book 


and dependent on the cuſtoms of each country: 
theſe are caſes in which the laws depend on the 
morals, or cuſtoms of the inhabitaats. | 
The civil laws forbid marriages, when by he 
cuſtoms received in a certairf country they are found 


to be in the ſame circumſtances as thoſe forbidden 


by the law of nature; and they permit them when 


this is not the caſe. The prohibitions of the laws 


of nature are invariable, becauſe the thing on 
which they depend is invariable; the father, the 
mother, and the children, neceſſarily dwell in the 
ſame houſe. But the prohibitions of the civil laws 
are accidental, becauſe they depend on an acci- 
dental circumſtance; couſin-germans and others 
dwelling in the houſe by accident. 

T his explains why the laws of Moſes, thoſe of 


XXVI. 
Chap. 14 


the Egyptians (), and of many other nations, per- ) See 


mitted the marriage of the brother-in-law with the 


allowed by other nations. 
In the Indies they have a very natural reaſon for 
admitting this fort of marriages, The uncle is 


there conſidered as. the father, and is obliged to 


maintain and educate his nephew, as if he were 
his own child : this proceeds from the diſpoſition 
of theſe people, which is good-natured and full of 
humanity, This law, or this cuſtom, has pro- 
duced another; if a huſband has loſt his wife, he 
does not fail to marry her ſiſter; which is ex- 
tremely natural, for his new conſort becomes the 
mother of her ſiſter's children, and not a cruel 
ſtep-mother, 


CHAP. 


Law 8. of 


| ſiſter-in-law , whilft theſe very marriages were diſ- 2 


E inutil:- 


bus nupliis. 
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| CH A P. . XV. 

That we ſhould not regulate by the Principles of 
political Law, thoſe Things which * on 
the Principles of crvil Lau. 


Boor A men have given up their natural indepen- 

_ dence to live under political laws, they have 

given up the natural community of goods to live 

under civil laws. 
By the firſt, they conuired liberty 3 by hs ſe. 

cond, property. We ſhould not decide by the 

laws of liberty, which, as we have already faid, 

is only the government of the community, what 

| ought to be decided by the laws concerning pro- 

| perty. It is a paralogiſm to ſay, that the good 

| | | of the individual ſhould give way to that of the 

1 public: this can never take place, but when the 

WT government of the community, or, in other words, 

| the liberty of the ſubje is concerned; this does 

F | not affect ſuch caſes as relate to private property, 

| becauſe the public good conſiſts in every one's hav- 

ing that property, which was given him by the 
civil laws, invariably preſerved. | 

Cicero maintains, that the Agrarian laws were 


| | unjuſt; becauſe the community was eſtabliſhed 
| | with no view, but that every one might be able to 

| preſerve his property. | 
| | Let us therefore lay down as a certain maxim, 
| | | that whenever the public good happens to be the 


| matter in queſtion, it is not for the advantage of 

| the public to deprive an individual of his property, 

1 or even to retrench the leaſt part of it by a law, 
1 


or a FR regulation. In this caſe we ſhould 
follow 
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follow the rigour of the civil law, which is the Pal. Book 


ladium of -property. 

Thus when the public has acrifion for the eſtate 
of an individual, it ought : never to act by the rigour 
of political law : it is here that the civil law ought 


to triumph, who with the eyes of a mother regards 


every individual as the whole community. 


If the political magiſtrate would ere& a public 
edifice, or make a new road, he muſt indemnity 


thoſe who are injured by it : the public is in this 
reſpect like an individual, who treats with an indi- 
vidual. It is. full enough that it can oblige a citi- 
zen to ſell his inheritance, and that it can ſtrip 
him of this great privilege which he holds from 
the civil law, the not being forced to alicnate his 
poſſeſſions, 

After the nations which ſubverted the Roman em- 
pire had abuſed their very conqueſts, the ſpirit of 
liberty called them back to that of equity. They 
exerciſed the moſt barbarous laws with moderation! 
and if any one ſhould doubt the truth of this, they 
need only read Beaumanoir's admirable work on 


| juriſprudence, written in the twelfth century. 


They mended the highways in his time, as we 
do at preſent. He ſays, that when a highway could 
not be repaired, they made a new one as near the 
old as poſſible z but indemnified the proprietors at 


the * expence of thoſe who reaped any advantage 


from the road. They determined at that time by 
the civil law; in our days, we determine by the 
law of politics, | 

* The lord appointed collectors to receive the toll from the 


peaſant; the gentlemen were obliged to contribute by the count, 
and the clergy by the biſhop. B. aumaneir, chap. 22. 
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CHAP. XVI. 
That we ought not to deride by the Rules of the 
civil Law, when it is proper to decide by 
thoſe of the political Law. | 


OST difficulties on this ſubject may be 
eaſily ſolved, by not confounding the rules 


derived from property with thoſe which ſpring 


from liberty. 
Is the demeſne of a ſtate or government alien- 


able, or is it not ? This queſtion ought to be de- 
cided by the political law, and not by the civil. 
It ought not to be decided by the civil law, be- 


cauſe it is as neceſſary that there ſhould be de- 


meſnes for the ſubſiſtence of a ſtate, as that the 
ſtate ſhould have civil laws to regulate the diſpoſal 


. of property. 


If then they alienate the demeſne, the ſtate will 
be forced to make a new fund for another. But this 
expedient overturns the political government, be- 
cauſe, by the nature of the thing, for every de- 
meſne that ſhall be eſtabliſhed, the ſubject will al- 
ways be obliged to pay more, and the ſovereign to 
receive leſs; in a word, the demeſne is neceſſary, 
and the alienation is not. 

The order of ſucceſſion is, in monarchies, and. | 
ed on the welfare of the ſtate ; this makes it neceſ- 
fary that ſuch an order ſhould be fixed, to avoid 
the misfortunes, which, I have ſaid, muſt ariſe in 
a deſpotic kingdom, where all is uncertain, becauſe 
all is arbitrary. 

The order of ſucceſſion is not fixed for the ſake 
of the reigning family; but becauſe it is the intereſt 

| of 


* 
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df the ſtate, that it ſhould have a reighing fatnily, B oo x 
The law which regulates the ſucceflon of indivi- 2 
duals, is a civil law, whoſe view is the intereſt of W. 16, 


individuals; that which regulates the ſucceſſion to 
monarchy, is a political law, which has in view 
the welfare and preſervation of the kingdom. | 

It follows from hence, that when the political law 
has eftabliſhed an order of ſucceſſion in government; 
and this örder is at an end, it is abfutd to teclaim 
the ſucceſſion in virtue of the civil lar of any na- 
tion whatſoever. One particular ſociety does not 
make laws for another ſociety; The civil laws of 
the Romans are no thore applicable than any other 
civil laws. They themſelves did not make uſe of 
them, when they proceeded againſt kings: and the 
maxims by which they judged kings are ſo abo- 
minable, that they onght never to be revived, 

It follows alſo from hence, that when the poliz 
tical law has obliged a family to renounce the ſucs 
ceſſion, it is abſurd to inſiſt upon the reſtitutions 
drawn from the civil law. Reſtitutions are in the 
law, and may be good againſt thoſe who live in 
the law: but they are not proper for ſuch as have 
been raiſed up for the law, and who live for the 


It is ridiculous to pretend to decide the tights of 
kingdoms, of nations, and of the whole globe, 
by the ſame maxims on which (to make uſe of an 


expreſſion of (*) Cicero) we ſhould determine the (ij Lib t. 
right of a gutter between individuals. * 


[ 
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CHAP. xvII. 
The ſame Subject continued. 


Book CISERACESIC ought to be examined by 
* the rules of politics, and not by thoſe of 
Chap. 17: the civil law; and ſo far is this cuſtom from ren- 
dering a popular government odious, that it is, on 
the contrary, extremely well adapted to prove its le- 
nity. We ſhould be ſenſible of this ourſelves, if, 
while baniſhment is always conſidered amongſt us. 
as a penalty, we were able to ſeparate the idea of 
oſtraciſm from that of puniſhment. _ 
(*)Repub. Ariſtotle (®) tells us, it is univerſally allowed, 
— 3- that this practice has ſomething in it both hu- 
P- '3" mane and popular. If in thoſe times and places 
where this ſentence was executed, they found 
nothing in it that appeared odious; is it for us, 
who ſee things at ſuch a diſtance, to think other- 
wiſe than the accuſer, the Judges, and the ac- 
cuſed themſelves ? 
And if we conſider that this * of the 
people loaded the perſon with glory on whom it 
was paſſed; that when at Athens it fell upon a 
0 Hyper- man without () merit, from that very moment 
_ ag they ceaſed to ® uſe it; we ſhall find that numbers 
life of a. of people have entertained a falſe idea of it; for 
riſtides. it was an admirable law that could prevent the ill 
conſequences, which the glory of a citizen might 
produce, by loading him with new glory. 


It was found oppoſite to the ſpirit of the legiſlator, 


CHAP. 
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CHAP. XVIII. 

That it is neceſſary to enquire, whether the Laws 
' which ſeem contradictory, are of the ſame 
.. 


T Rome the huſband was permitted to lend his Books 
wife to another. Plutarch tells us this (*) in —.—— 
expreſs terms. We know that Cato lent his 0 wife _—_ "9. 


to Hortenſius, and Cato was not a man to violate (*) PA- 


the laws of his country. - tarch, in 
On the other hand, a huſband who ſuffered his his com- 


wife to be debauched, who did not bring her to between 
juſtice, or who took her again after her (®) con- Lycargas 
demnation, was puniſhed. Theſe laws ſeem to || "FF 
contradi& each other, and yet are not contradic- 24 life 
tory. The law which permitted a Roman to lend of Caro. 
his wife, was viſibly a Lacedzmonian inſtitution, (-) Leg. 
eſtabliſhed with a view of giving the republic | b L 
children of a good ſpecies, if I may be allowed , a 
the term: the other had in view the preſervation dulteriir. 
of morals. The firſt was a law of politics, the 


ſecond a civil law. 


3 p. XIX. 
That we ſhould not decide thoſe Things by the 
civil Law, which ought to be decided by do- 
meſtic Laws. 


_ HE law of the Viſiogoths enjoins, that (*) Law of 
d the Viſi- 


the (®) ſlaves of the houſe ſhall be oblige goths, lib. 
to bind the man and woman they ſurprize in adul- 3. tit. 4. 
tery, and to preſent them to the huſband and to © 
the judge: a terrible law, which puts into the 
R 3 hands 


* 
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' Book 1 of ſuch mean perſons the care of public, 
XXVI. domeſtic, and private vengeance | . 

Chap. 19. This law can be no where proper but in the ſe- 
raglio's of the eaft, where the flave who has the 
charge of the incloſure, is deemed an accomplice 
upon the diſcovery of the leaſt infidelity. He 

"ſeizes the criminals, not ſo much with a view to 
bring them to Juſtice, as to do juſtice to himſelf, 
and to obtain a ſcrutiny into the circumſtances of 
the action, in order to remove the ſuſpicion of his 
negligence. - | 

But, in countries where women are not guarded, 
it is ridiculous to ſubject thoſe who govern the fa- 
mily, to the inquiſition of their ſlaves. 

This inquiſition may, in certain caſes, be at the 
moſt a particular domeſtic regulayon, but never 

a civil law. 


CHAP. XX. | Le 

| That we ought not to decide by the Principles of 

the civil Laws, thoſe Things * belong to tbe 
Law of Nations. 


123 conſiſts principally in not being 
forced to do a thing, where the laws do not 
oblige : people are in this ſtate, only as they are 

verned by civil laws; and hecauſe they live 1 un- 
der thoſe civil laws, they are free. 

It follows from hence, that princes who * not 
among themſelves under civil laws, are not free; 
they are governed by force; they may continually 
force, or be forced. From hence it follows, that 
treaties made by force, are as obligatory as thoſe 
nade by free roplent, When we who live under 

: civil 
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etvil laws, are, contrary to law, conſtrained to en- Beon 


ter into a contract, we may, by the aſſiſtance of XV 
the law, recover from the effects of violence: bur 

a prince, who is always in that ſtate in which he 
forces, or is forced, cannot complain of a treaty 
which he has been compelled to ſign. This would 
be to complain of his natural ſtate ; it would ſeem 
as if he would be a prince with reſpe& to other 
princes, and as if other princes ſhould be ſubjects 
with reſpe& to him; that is, it would be contra- 
ry to the nature of things. 


CH AP. XXI. 


That we ſhould not decide by political Laws, 
Things which belong to the Law of Nations. 


POLITICAL laws demand, that every man be 
ſubject to the natural and civil courts of the 
country where he reſides, and to the cenſure of 
the ſovereign, 

The law of nations requires, that princes ſhall 
ſend ambaſſadors ; and a reaſon drawn from the 
nature of things does not permit theſe ambaſſa- 
dors to depend either on the ſovereign, to whom 
they are ſent, or on his tribunals. They are the 
voice of the prince who ſends them, and this voice 
ought to be free; no obſtacle ſhould hinder the 
execution of their office ; they may frequently of- 
fend, becauſe they ſpeak for a man entirely inde- 
pendent ; they might be wrongfully accuſed, if 
they were liable to be puniſhed for crimes ; if 
they could be arreſted for debts, theſe might be 
forged. Thus a prince, who has naturally a bold 
and enterprizing ſpirit, would ſpeak by the w_ 
R 4 0 
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of a man who had every thing to fear. We muſt 
then be guided, with reſpect to ambaſſadors; by 


- * reaſons drawn from the law of nations, and not 


by thoſe derived from political law. But if they 
make an ill uſe of their repreſentative character, a 
ſtop may be put to it by ſending them back. They 
may even be accuſed before their maſter, who be- 
comes either their judge or their accomplice. - 


CHAP. XXII. | 
The unhappy State of the Ynca Athualpa, 


Tin principles we have juſt been eſtabliſh- 
ing, were cruelly violated by the Spaniards, 


4 law of nations ; they tried him by political and 
" civil laws; they accuſed him for putting to death 
ſome of his own ſubjects, for having many 
wives, &c. and ta fill up the meaſure of their 
ſtupidity, they condemned him, not by the poli- 
tical and civil laws of his own country, but by 
the political and civil laws of theirs, 


C HAP. XXIII. 


That when, by ſome Circumſtance, the palitical 


Law becomes deſtruttive to the State, we ought 
to decide dy fuch a political Law as will pre- 
ferve it, which Jometimes becomes a Law of 
Nations. 


WIN that polttccal law which has eſta- 

bliſhed in the kingdom a certain order of 

ſueceſſion, becomes deſtructive to the body politic 

for whaſe ſake it was eſtabliſhed, there is not _ 
] 


or „ "x 0 * 
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Jeaft room to doubt but another political law may 8 O0 « 
be made to change this order; and fo far would XXVI. 


. this law be from oppoſing the firſt, it would in h 23. 


the main be entirely conformable to it, ſince both 
would depend on this principle, that, TE sarzTY 
OF THE PEOPLE is THE SUPREME LAW. 

I have ſaid (7), that a great ſtate becoming ac- (*) See 
ceſſory to another, is itſelf weakened, and even — J. 
weakens the principal. We know, that it is for — My 
the intereſt of the ſtate to have the ſupreme ma- chap. 16, 
giſtrate within itſelf, that the public revenues be well 2 
adminiſtered, and that its ſpecie be not ſent abroad book . 
to enrich another country. It is of importance, chap. _ 
that he who is to govern, has not imbibed foreign and book 
maxims : theſe are leſs agreeable than thoſe al- 10. chap. 
ready eſtabliſhed. Beſides, men have an extrava- ? GG 
gant fondneſs for their own laws and cuſtoms : 
theſe conſtitute the happineſs of every commu- 
nity z and, as we learn from the hiſtories of all na- 
tions, are rately changed without violent commo- 
tions, and a great effuſion of blood. 

It follows from hence, that if a great ſtate has 
to its heir the poſſeſſor of a great ſtate, the former 
may reaſonably exclude him, becauſe a change in the 
order of ſucceſſion muſt be of ſervice to both coun- 
tries. Thus a law of Ruſſia, made in the begin- 
ning of the reign of Elizabeth, moſt wiſely ex- 
cluded from the poſſeſſion of the crown, every 
heir who poſſeſſed another monarchy z thus the law 
of Portugal diſqualifies every ſtranger, who lays 
claim, to the crown by right of blood, 

But if a nation may exclude, it may with greater 
reaſon be allowed a right to oblige a prince to re- 
nounce, If the people fear that a certain marriage 

will 
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will be attended with ſuch conſequences, as ſhall 
rob the nation of its dependence, or diſmember 
ſome of its provinces, it may very juſtly oblige 
the contractors and their deſcendants to re- 


' nounce all right over them; while he who re- 
nounces, and thoſe to whoſe prejudice he re- 


nounces, have the leſs reaſon to complain, as the 


| ſtate might originally have made a law to ex, 


clude them. 


CH AP. XXIV. 
That the Regulations of the Police are of a dif- 
ferent Claſs from other civil Laus. 


HERE are criminals, whom the magiſtrate 
puniſhes, there are others whom he reproves. 


The former are ſubject to the power of the law, 


the latter to his authority: thoſe are cut off from 


ſociety; theſe they oblige to live according to the 


rules of ſociety. 

In the exerciſe of the Police, it is rather the ma- 
giſtrate who puniſhes, than the law; in the ſentence 
paſt on crimes, it is rather the law which pu- 
niſhes, than the magiſtrate. The buſineſs of the 
Police conſiſts in affairs which ariſe every inftant, 
and are commonly of a trifling- nature : there is 
then but little need of formalties. The actions of 
the Police are quick; they are exerciſed over things 
which return every day; it would be therefore im- 
proper for it to inflict ſevere puniſhments, It is 
continually employed about minute particulars; 
great examples are therefore not deſigned for its 
purpoſe. It is governed rather by regulations than 


ans ; thoſe who are ſubject to its juriſdiction, are 


2 inceſſantly 
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is therefore his fault if they fall into exceſs, XXVI 
Thus. we ought not to confound a flagrant 
violation of the laws, with a ſimple breach 
of the Police 3 theſe things are of à different 


order. 
From hencs it follows, that the laws of an Ita- 


lian ® republic, where beariog fire-arms is puniſhed 


as a capital crime, and where it is not more fatal to 
make an ill uſe of them, than to carry them is not 
agreeable to the nature of things. 

It follows, moreover, that the applauded action of 


that emperor, . who cauſed a baker to be empaled 


whom he found guilty of a fraud, was the action 
of a ſultan, who knew not how to be juſt, withe 
out 'committing an outrage on Juſtice. 


CHAP. XXV. 

That we ſhould not fallow the general Diſpoſi- 

tion of the civil Law, in Tag: which ought 

to be ſubjeft to particular Rules drawn "—_ 
their own Nature. Ly 


1 it a good law, that all civil obligations paſſed 
between ſailors in a ſhip in the courſe of a 


voyage ſhould be null? Francis Pirard (*) tells (0) Chap. 
us, that in his time it was not obſerved by the “ P. 12. 


Portugueſe, though it was by the French. Men 

who are together only for a ſhort time; who 

have no wants, ſince they are provided for 

by the prince; who have only one object in 

view, that of their voyage; who are no longer 
Venice. \ 


inesſſantiy under the eye of the magiſtrate : it 127 
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in ſociety, but are only the inhabitants of a ſhip, 
ought not to contract obligations that were never 
introduced, but to ſupport the burthen of civil 
ſociety. | 

In the ſame Giri was the law of the Rhodians, 
made at a time when they always followed the 
coaſts ; it ordained, that thoſe who during a tempeſt 
ſtaid in a veſſel, ſhould have ſhip and cargo, and 

thoſe who quitted it ſhould have nothing. | 
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CHAP. 1. —_ 
of the ge and Revolutions of the Roman 
| Laws on Succgſſonns. 


18 HIS affair derives its eſtabliſhment from B o o « 
the moſt diſtant antiquity ; and to pene- Chan 
trate to. its foundation, permit me to ſearch 

among the firſt laws of the Romans, for what, 

believe, no body yet has been ſo happy as to 


diſcover. 


We know that Romulus (“) divided the land of (:)Dionyſ. 


his little kingdom among his ſubjects; it ſeems to — 3. 


me, that from hence the laws of Rome on ſuc- Plutarch, 
ceſſions were derived. 2 


The law of the diviſion of lands made it ne- — 


ceſſary, that the property of one family ſnould not Numa and 


paſs into another : from hence it followed, that 3 
there were but two orders of heirs eſtabliſhed by 
law *, the children and all the deſcendants that 
lived under the power of the father, whom they 
called ſui bæredes, or his natural heirs; and, in 
their default, the neareſt relations on the male 
ſide, whom they called agnati. 

It followed likewiſe, that the relations on the fe- 
male ſide, whom they called cognati, ought not to 


* Alt ff inteflat) moritur cui ſuus haves nec extabit, agnatus 
proximus familiam habs. Fragment of the law of the twelve 
Tables in Fn the laſt title, 

ſucceed 5 
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Boo ſucceed; they would have conveyed the eſtate i into 
XVII. another famlly, which was not dflowed, 
cur. i. From thence alſo it followed, that the children 
ought not to ſucceed to the tabthet, nor the mo- 
ther to her children; for this might carry the eſtate 
of one family into another. Thus we ſee them ex- 
2 cluded (*) by the law of the twelve Tables; it called 
8 none to the ſucceſſion but the agu, and there was 
$8. tit.26, no agnation between the ſon and the mother. 
_ tit. 3. But it was indifferent whether the ſuus heres, 
1 mY or, in default of ſuch, the neareſt by agnation, 
Tertulli- was male or female; becauſe, as the relations on 
anum. the mother's fide could not ſucceed, though a wo- 
man who was an heireſs ſhould happen to marry, 
yet the eſtate always returned into the family from 
whence it came. On this account, the law of the 
twelve Tables does not diſtinguiſh, whether the per- 
(©) Paulus, ſon (e) who ſucceeded was male or female. 
1 p07 This was the cauſe, that though the grandchil- 
. ren by the ſon ſucceeded to the grandfather, the 
grandchildren by the daughter did not ſucceed ; 
for, to prevent the eſtate front paſſing into another 
family, the agnati were preferred before them. 
(„lat. tit. Hence, the daughter, and not her (“) children, 
lib. 3. ſucceeded to the father. 

Thus amongſt the primitive Romans, the women 
ſucceeded, when this was agreeable to the law of 
the diviſion of lands; and they did not ſucceed, 
when this law might ſuffer by it. 

Such were the laws of ſucceſſion among the pri- 
mitive Romans; and as theſe had a natural de- 

pendence on, the conſtitution, and were derived 
from the diviſion of lands, it is eaſy to, perceive, 


that they had 1 not a foreign original, and were not 
of 
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of che number of thaſe brought into the republic Book 
by the deputies ſent into the cities of Greece. E 

Dionyſivs Halicarnaſſeus tells us (), that Servius Ib 
Tolnas fading the laws of Romulus and Numa on bag 28. 
the diviſion of lands aboliſhed, he teftored them, 
and made new ones, to give the old greater weight. 
We eannot therefore doubt, but that the laws we 
have been ſpeaking of, made in conſequence of 
this diviſion, were the work of theſe three Roman 
legiflators. 

The order of weten having been eftabliſhed in 

e of a political law, no citizen was al- 

lowed to break in 5 7 it by his private will; that 
is, in the firſt ages of Rome, he had not the power 
of making a teſtament. Yet it would have been 
hard to deprive him, in his laſt moments, of the 
friendly commerce of kind and beneficent actions. 
They therefore found a method of reconciling, 
in this reſpect, the laws with the deſires of the in- 
dividual. He was permitted to diſpoſe of his ſub- 
ſtance, in an affembly of the people; and thus 
every teſtament was, in ſore ſort, an act of the 
legiſlative power. 

The law of the twelve Tables permitted the per- 
ſon who made his will, to chuſe which citizen he 
pleaſed for his heir. The reaſon that induced 
the Ronan laws ſo ſtrictly to reſtrain the num- 
der of thoſe who might ſucceed ah intefato, was 
the law of the diviſion of lands; and the rea- 
fon why they extended fo widely the power of 
the teſtator, was, that as the father might“ ſell 


- * Dionyſius Halicarnafſeus proves, by a law of Numa, that the 
w which permitted a father to ſell his ſon three times, was made 

by Romulus, and not by the Decemvirs. Lib. 2. 
his 
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his children, he might with greater reaſon deprive 
them of his ſubſtance. Theſe were therefore dif- 


ferent effects, ſince they flowed from different prin- 


ciples ; and ſuch is, in this reſpe&, the ſpirit of 


the Roman laws. 


The ancient laws of Athens did not ſuffer a 
citizen to make a will. Solon () permitted it, 
with an exception to thoſe who had children : and 
the legiſlators of Rome, filled with the idea of 
patetnal power, allowed the making a will even 
to the prejudice of their children. It muſt be con- 


feſſed, that the ancient laws of Athens were more 


conſiſtent than thoſe of Rome. The indefinite 
permiſſion of making a will, which. had been 
granted to the Romans, ruined by little and little 


the political regulation on the, diviſions of lands: 


it was the principal thing that introduced the fa- 
tal difference between riches and poverty : many 
ſhares were united in the ſame perſon ; ſome. ci- 
tizens had too much, and a multitude of others 
had nothing. Thus the people being continually 


deprived of their ſhares, were inceſſantly calling 


out for a new. diſtribution of lands. They de- 
manded it in an age when the frugality, the parſi- 
mony, and the poverty of the Romans, were their di- 
ſtinguiſhing characteriſtic; as well as at a time when 
their luxury was become ſtill more aſtoniſhing. 
Teſtaments being properly a law made in the 
aſſembly of the people, thoſe who were in the 
army were thereby deprived of a teſtamentary 
power. The people therefore gave the ſoldiers 
the privilege * of making before their companions, 


the 


This teſtament, called in vga; was different from that 
which they ſtiled military, which was eſtabliſhed only by the 
Cons 
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the diſpoſitions which o ſhould have been made be- Boo « 


BW + 
fore them. * 


The great aſſembly of the people met but twice 
a year; beſides, both the people and the affairs 
brought before them were increaſed : they there- 
fore judged it convenient to permit all the citi- 
zens to make their + will before fome Roman 
citizens of ripe age, who were to repreſent the 
body of the people: they took five (8) citizens, in (*)Ulpian, 
whoſe preſence the ĩnheritor () purchaſed his fami- i-17: 52+ 
ly, that is, his inheritance of the teſtator; another oph. Ing. 
citizen brought a pair of ſcales to weigh the vas lib. 2. tit. 
lue; for the Romans I, as yet, had no money. '* 

To all appearance theſe five citizens were to re- 
preſent the five claſſes of the people; and they 
ſet no value on the ſixth, as being compoſed of 
men who had no property. 

We ought not to ſay, with Juſtinian, that theſe 
ſales were merely imaginary ; they became, indeed, 
imaginary in time, but were not ſo originally. 
Moſt of the laws which afterwards regulated wills, 
were built on the reality of theſe ſales: we find 
ſufficient proof of this in the fragments of Ul- 
pian (). The deaf, the dumb, the prodigal, () Tit. 20. 
could not make a will; the deaf, becauſe he 913. | 
could not hear the words of the buyer of the in- 
heritance; the dumb, becauſe he could not pro- 


% 


conſtitutions of the emperors. Leg. 1. ff. dr militari teſſamento. 
This was one of the artifices by which they cajoled the ſoldiers. 

This teſtament was not in writing, and it was without for- 
mality, fine librd & tabulis, as Cicero ſays, lib. 1. de Oratore. 

+ Inſtitut. lib. 2, tit. 10. F 1. Aulus Gellius, lib. 1;. cap. 27, 
They called this form of tettament per 4 & /ibram. 

t T. Livy, lib. 4. nondum argentum fignatum erat, He ſpeaks 
of the time of the ſiege of Veil. g 
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Boox nounce the terms of nomination; the prodigal, 
_ becauſe as he was excluded from the management 
P of all affairs, he could not fell his inheritance. 
l omit any farther examples. 
Wills being made in the aſſembly of the people, 
were rather the acts of political than of civil laws, 
a public rather than a private right; from whence it 
followed, that the father, while his ſon was under his 
authority, could not give him leave to make a will. 
Among moſt nations, wills are not ſubject to 
greater formalities than ordinary contracts: be- 
cauſe both the one and the other are only expreſ- 
ſions of the will of him who makes the contract, 
and both are equally a private right. But, among 
the Romans, where teſtaments were derived from 
the public law, they were attended with much 
(*) Inftit. greater formalities (*), than other affairs ; and this 
lib. 2. tit. js ſtill the caſe in thoſe provinces of France, which 
= governed by the Roman law. | 
Teſtaments being, as I have ſaid, a law of the 
people, they ought to be made with the force of 
a command, and in ſuch terms as are called direti 
and imperative. Hence a rule was formed, that 
they could neither give nor tranſmit an inheritance, 
without making uſe of the imperative words : 
from whence it followed, that they might very 
juſtly in certain cafes make a ſubſtitution ; and 
ordain, that the inheritance ſhould paſs to another 
heir; but that they could never make a fiduciary 
bequeſt 4, that is, charge any one in terms of in- 
Let Titius be my heir. 
+ Vulgar, pupillary, and exemplary. k 
t Avguſtus, for particular reaſons, firſt began to authoriſe 


the fiduciary bequeſt. which in the Roman law. was called fabi 
commiſſum. Inſtit. lib. 2. tit, 23. in pro@mio, 


treaty 
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treaty to reſtore an inheritance, or a part of it, 


to another. 

- When the father neither inſtituted his ſon his 
heir, nor diſinherited him, the will was annulled; 
but it was valid, though he did not diſinherit his 
daughter, nor inſtitute her his heireſs. The rea- 
fon is plain: when he neither inſtituted nor diſin- 
hericed his fon, he did an injury to his grandſon, 
who might have ſucceeded ab inteſtato to his fa- 
ther; but in neither inſtituting nor diſinheriting 
his daughter, he did no injury to his - daughter's 
children, who could not ſucceed ab intefiato to 
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their mother *, becauſe they were neither /us e 


redes, nor agnats. 
The laws of the ancient Romans concerning 
ſucceſſions being formed with the fame ſpirit 


which dictated the diviſion of lands, did not ſuf- 


ficiently reſtrain the riches of wotnen ; thus a door 
was left open to luxury, which is always inſepara- 
ble from this ſort of opulence. Between the ſecond 
-and third Punic war, they began to perceive the 
evil, and made the Voronian + law: but as they 
were induced to this by the moſt important con- 
ſiderations; as but few monuments have reached 
us that take notice of this law ; and as it has hi- 
therto been ſpoken in a moſt confuſed manner, I 
ſhall endeavour to clear it up. . 
Cicero has preſerved a fragment, which forbids 


A libero: matris inteſtatæ hereditas. Lib. 12. Tab. non per- 
tinebat, quia famine ſuos heredes non habent, Ulpian, Fragm. 
tit. 26. 5 7. 

+ It was propoſed by Quintus Voconius, tribune of the peo- 
ple. See Cicero's ſecond oration againft Verres. In the Epi- 


tome of T. Livy, lib. 41. we ſhould read Voconius, inftead 


of Volumnius. 


 - the 


raren 
Boox the inſtituting a woman an“ heireſs, whether ſhe 
* was married or unmarried. 
P. The Epitome of Livy, where he ſpeaks of this 
) Second law, ſays no more: it appears from () Cicero 
_—_ and St. Auguſtin, that the daughter, though an 
V=rres, only child (v), was comprehended in the prohi- 
(on Of the bition. | I” 
city of Cato the elder (“) contributed all in his power, 
_ > get this law paſſed. Aulus Gellius cites a frag- 
(") Epi- ment (*) of a ſpeech, which he made on this oc- 
tome of caſion. By preventing the ſucceſſion of women, 
4 » id. his intent was to take away the ſource of luxury: 
( Lib. 25. as by undertaking the defence of the Oppian law, 
cap. 6, he intended to put a ſtop to luxury itſelf, 
(*) Inſtit. In the Inſtitutes of Juſtinian () and Theophi- 
4 57. lus (), mention is made of a chapter of the Vo- 
Glbid. conian law, which limits the power of bequeath- 
| ing. In reading theſe authors, every body would 
imagine, that this chapter was made to prevent the 
inheritance from being ſo exauſted by legacies, as 
to render it unworthy of the heir's acceptance. 
But this was not the ſpirit of the Voconian law. 
We have juſt ſeen, that they had in view the hin- 
.dering women from inheriting an eſtate. The ar- 
ticle of this law, which ſet bounds to the power of 
bequeathing, entered into this view: for if people 
had been poſſeſſed of the liberty to bequeath as 
much as they pleaſed, the women might have re- 
ceived as legacies, what they could not receive by 
ſucceſſion, 


* Sanxit . . «.. . me quis heredem wirginem neve mulierem 
faceret, Cicero's ſecond Oration againſt Verres. 


* Legem tulit, ne quis bæredem mulierem inſtitueret. Lib. 41. 
The 
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The Voconian law was made to hinder the wo- B o 5 « 
men from growing too wealthy; for this end it XXVII. 


was neceſſary to deprive them of large inhe- 
ritances, and not of ſuch as were incapable of 
ſupporting luxury. The law fixed a certain ſum, 
to be given to the women whom it deprived of 
the ſucceſſion, Cicero“, from whom we have this 


particular, does not tell us what was the ſum; 
but by Dio + we are informed, it was a hundred 


thouſand ſeſterces. | 
The Voconian law was made to regulate opulence, 
not to lay a reſtraint upon poverty; hence Cicero 


informs us, that it related only to thoſe whoſe 


names were regiſtered in the conſuls books. 

This furniſhed a pretence for eluding the law : 
it is well known that the Romans were extremely 
fond of ſet forms; and we have already taken 
notice, that it was the ſpirit of the republic to 
follow the letter of the law. There were fathers 
who would not give in their names to be enrolled 
by the cenſors, becauſe they would have it in their 
power to leave the ſucceſſion to a daughter :. and 
the prætors determined, that this was no violation 
of the Voconian law, ſince it was not' contrary to 
the letter of it. 

One Anius Aſellus had appointed his daughter 
his ſole heir and executrix. He had a right to 
make this diſpoſition, ſays Cicero ||; he was not 
reſtrained by the Voconian law, ſince he was not 


Nemo cenſuit plus Fadiæ dandum, quam poſſet ad eam 


lege Voconia pervenire. De finibus boni & mali, lib. 6. 

+ Cum lege Voconia mulieribus prohiberetur, ne qua majorem 
centum millibus nummum hæreditatem poſſet adire. Lib. 56. 

t Nui cenſus efſet. Second Oration againſt Verres. 


|} Cenſus non erat, Ibid. 
S 3 included 
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Book included in the cenſus. Verres, during the time 
XX VII. of his prætorſhip, had deprived Anius's daughter 
Chap, ly 
of the ſucceſſion ; and Cicero maintains that Ver- 
res had been bribed, otherwiſe he would not have 
annulled a diſpoſition which all the other prætors 
had confirmed. 

What kind of citizens then muſt thoſe have 
been, who were not regiſtered in the cenſus, in 

which all the freemen of Rome were included 2 

According to the inſtitution of Servius Tullius, 

(*) Lib. 4. mentioned by Dionyſius of Halicarnaſſus (), every 

citizen not enrolled in the cenſus became a ſlave: 

(t) In ora- even Cicero himſelf ( ) obſerves, that ſuch a man 

_ forfeited his liberty: and the ſame thing is affirm- 

ed by Zonaras. There muſt have been therefore 

a difference between not being in the cenfus ac- 

cording to the ſpirit of the Voconian law, and 

not being in it according to the ſpirit of Servius 
Tullius's inſtitutions. 

They whofe names were not regiſtered in the 
five firſt claſſes, in which the inhabitants ranked 
in proportion to their fortunes, were not com- 
prized in the cenſus * according to the ſpirit of 
the Voconian law : they who were not enrolled 
in one of theſe fix claſſes, or who were not ranked 
by the cenſors among ſuch as were called ærarii, 
were not included in the cenſus, according to the 
fpirit of Servius's inſtitutions. Such was the force 
of nature, that to elude the Voconian law, fathers 
ſubmitted to the diſgrace of being confounded in 
the ſixth claſs with the proleteris and capite cenſi, 


* Theſe five firft claſſes were fo conſiderable, that authors 
ſometimes mention no more than five, 


or 


* 
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or perhaps to have their names entered in the Ws 
Cerites tabulæ . —4 


We have elſewhere obſerved, that the Roman 
laws did not admit of fiduciary bequeſts. The 
hopes of evading the Voconian law were the cauſe 
of their being introduced: they inſtituted an heir 
qualified by the law, and they begged he would 
refign the ſucceſſion to a perſon whom the law had 
excluded : this new method of diſpoſition was 
productive of very different effects. Some re- 
ſigned the inkeritance; and the conduct of Sextus 


Peduceus (*) on an occaſion of this nature was very () Cicero, 


remarkable. A conſiderable ſucceſſion was left po. 


him, and no body living knew that he was mali, lib. 2. 


deſired to reſign it to another; when he waited 
upon the widow of the teſtator, and made over 
to her the whole fortune belonging to her late 


hufband. 
Others kept poſſeſſion of the inheritance; and here 


che example of P. Sextilius Rufus is alſo famous, 


having been made uſe of by Cicero () in his dif- () Ibid. 


putations againſt the Epicureans. In my youn- 
ger days, fays he, I was deſired by Sextilius 
* to accompany him to his friends, in order to 
* know whether he ought to reſtore the inherit- 
* ance of Quintus Fadius Gallus to his daughter 
« Fadia, There were ſeveral young people pre- 
e ſent, with others of more maturity and judg- 
„ ment; and not one of them was of opinion 
that he ſhould give more to Fadia, than the 
* lady was intitled to by the Voconian law, 
In conſequence of this, Sextilius kept poſſeſſion 


* In Cæritum tabulas referri ; ærarius fieri. 
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Book * of a fine eſtate, of which he would not have re« 
XXVII. 4 tained a ſingle ſeſtercius, had he preferred juſ- 


* tice to utility, It is poſſible, added he, that you 
« would have reſigned the inheritance : nay, it is 
6 poſſible that Epicurus himſelf would have re- 
© ſigned it; but you would not have ated ac- 
e cording to your own principles.” Here I ſhall 
pauſe a little to reflect. 

It is a misfortune inherent to humanity, that 
legiſlators ſhauld be ſometimes obliged to enact 
laws repugnant to the dictates of nature: ſuch 


was the Voconian law. The reaſon is, the le- 


giſlature conſiders the ſociety rather than the ci- 
tizen, and the citizen rather than the man. The 
law ſacrificed both the citizen and the man, and 
directed its views to the proſperity of the repub- 
lic. Suppoſe a perſon made a fiduciary be- 
queſt in favour of his daughter; the law paid 
na regard to the ſentiments of nature in the fa- 
ther, nor to the filial piety of the daughter; all 
it had an eye to, was the perſon to whom the 
bequeſt was made in truſt, and who on ſuch occa- 
ſion found himſelf in a terrible dilemma. If he 
reſtored the eſtate, he was a bad citizen; if he 
kept it, he was a bad man. None but good- 
natured people thought of eluding the law; and 
they could pitch upon none but honeſt men to 
help them to elude it; for a truſt of this kind 
requires 2 triumph over avarice and inordinate 
pleaſure, which none but honeſt men are like ta 
obtain. Perhaps in this light to look upon them 
as bad citizens, would have ſavoured too much of 
ſeverity. It is not impoſſible but the legiſlator 
carried his point in a great meaſure, ſince his 

Eb law 
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law was of ſuch a nature, as obliged none but Boor 
honeſt men to elude it. | Au. 

At the time when the Voconian law was paſſ. * 22 
ed, the Romans ſtill preſerved ſome remains 
of their ancient purity of manners. Their con- 
= ſcience was ſometimes engaged in favour of the 
ll law ; and they were made to ſwear they would 
obſerve it“: ſo that honeſty, in ſome meaſure, 
it was ſet in oppoſition againſt itſelf, But latterly, their 
t morals were corrupted to ſuch a degree, that the 
h fiduciary bequeſts muſt have had leſs efficacy to 
elude the Voconian law, than that very legiſlator 
had to enforce its obſervance. - 

The civil wars were the deſtruction of an infinite 
number of citizens. Under Auguſtus, Rome was 
almoſt deſerted : it was neceſſary to repeople it. 

They made the Papian laws, which omitted nothing 

that could encourage () the citizens to marry, and () See 
procreate children. One of the principal means Yn _ 
was ta increaſe, in favour of thoſe who gave into in book 
the views of the law, the hopes of being heirs, and 23 · ch. 21. 
to diminiſh the expectations of thoſe who refuſed ; 

and as the Voconian law had rendered women in- 

capable of ſucceeding, the Papian law, in certain 

cafes, diſpenſed with this prohibition, 

Women (?), eſpecially thoſe who had children, (7) See 
were rendered capable of receiving in virtue of the E fü 
will of their huſbands; they even might, when they a We F 
had children, receive in virtue of the will of ſtrangers. 16. 

All this was in direct oppoſition ta-the regulations 
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* Sextilius ſaid he had ſworn to obſerve it. Cic. de finibus 
boni & mali, lib. 2. 
+ The ſame difference occurs in ſeveral regulations of the 
Papian law. See the Fragments of Ulpian, 5 4, 5, and 6. 
of 
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Boor Of the Voconian law: and yet it is remarkable, 


— that the ſpirit of this law was not entirely aban- 
ei doned. For example, the Papian law, which per- 


Mitted a man who had one child “, to receive an 


entire inheritance by the will of a ſtranger, granted 

the ſame favour to the wife only when ſhe had 
* See three children (“). 
= aÞ It muſt be remarked, that the Papian law did not 
A beni Fender the women who had three children, capable 
prqſcripto- Of ſueceeding, except in virtue of the will of 
Boi . ſtrangers; and that with reſpect to the ſucceſſion 

io, lib. 5. X , 
See the Of relations, it left the ancient laws, and particu- 

Fragm. of Jarly () the Voconian, in all their force. But this 
© lad, g did not long ſubſiſt. 
6. and tit, Rome, corrupted by the riches of every nation, 
29. $3 had changed her manners; the putting a ſtop to 
Glen the luxury of women was no longer minded. Au- 
Ut. 10. $1, Ius Gellius, who lived under (*) Adrian, tells us, 
Sozome- that in his time the Voconian law was almoſt abo- 
— 4 '* liſhed; it was buried under the opulence of the 
lib. 20. eity. Thus we find in the ſentences of Paulus (), 
cap. 1. who lived under Niger, and in the fragments of 
(0 Lib. 4. Ulpian (©), who was in the time of Alexander Se- 
= 8. 53: verus, that the ſiſters on the father's ſide might 
_ ſucceed, and that none but the relations of a more 
| diſtant degree were in the caſe of thoſe prohibited 

by the Voconian lam. 

The ancient laws of Rome began to be thought 

ſevere, The prætors were no longer moved but 

by reaſons of equity, moderation, and decorum. 


We have ſeen, that by the ancient laws of Rome 


Aud tibi filiolus, wil flia naſcitur ex me, 
Fara Parentis babes; propter me ſcriberis heres. 
x | Juvenal. Sat. g. 


mothers 
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mothers had no fhare in the inheritance of their BO OR 
children. The Voconian law afforded a new rea- XXVU. 
ſon for their excluſion. But the emperor Claudius 
gave the mother the ſucceſſion of her children as a 
conſolation for her loſs. The Tertullian fenatus con- 
ſultum, made under Adrian *, gave it them when 
they had three children, if free women; or four, if 
they were freed women. It is evident, that this 


. decree of the ſenate was only an extenſion of the 


Papian law, which in the ſame cafe had granted to 

women the inheritances left them by ſtrangers. 

At length Juftinian () favoured them with the () Lib. 2. 

ſucceſſion independentiy of the number of their — 1 2 

children. — In- 
The fame cauſes, which had debilitated the law flit. tit. 3. 

againſt the ſucceſſion of women, ſubverted that 12 

by degrees which had limited the ſucceſſion of the con/ulr. 

relations on the woman's fide. Theſe laws were 

extremely conformable to the ſpirit of a good re- 

public, where they ought to have ſuch an in- 

fluence, as to prevent this ſex from rendering ei- 

ther the poſſeſſion, or the expectation, of wealth, 

an inſtrument of luxury, On the contrary, the 

luxury of a monarchy rendering marriage expen- 

five and coſtly, it ought to be there encouraged, 

both by the riches which women may beſtow, 

and by the hope of the inheritances it is in their 

power to procure, Thus when monarchy was 

eſtabliſhed at Rome, the whole ſyſtem of ſucceſ- 

ſions was changed. The prætors called the re- 

lations of the woman's ſide in default of thoſe of 

the male ſide ; though by the ancient laws, the re- 


That is the emperor Pius, who changed his name to that of 
Adrian by adoption. 


lations 
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Book lations of the woman's ſide were never called. 
XXVII. The Orphitian ſenatus conſultum called children to 
Chap. 1. the ſucceſſion of their mother; and the emperors 


60 Lib. 9. Valentinian (), Theodoſius, and Arcadius, called 


Cod. 71 the grandchildren by the daughter, to the ſuc- 
feu E b ceſſion of the grandfather. In ſhort, the em- 


tamis 


eredibus. peror Juſtinian (5) left not the leaſt veſtige of the 


(*)Lib.14- ancient right of ſucceſſions : he eſtabliſhed three or- 


281 ders of heirs, the deſcendants, the aſcendants, and 


inis the collaterals, without any diſtinction between 


Perrdibus the males and females; between the relations on 


Nov. , 
er the woman's ſide, and thoſe on the male ſide; 


127. and abrogated all of this kind, which were ſtill in 

force: he believed, that he followed nature even 

in deviating from what he called the embarraſſ- 
ments of the ancient juriſprudence. 
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In nova fert animus mutatas dicere formas 


Corpora | Ovip. MeTan. 
„ 4 EY 
Different Character of the Laws of the feveral 
People of Germany. 


FTER the Franks had quitted their own Boos 

A country, they made a compilement of the 8 
Salic laws, with the aſſiſtance of “ the ſages * 

of their own nation. The tribe of the Ripuarian 
Franks having joined itſelf under Clovis (*) to that (') See 
of the Salians, preſerved its own cuſtoms; and © bn ans. 
Theodoric (o) king of Auſtraſia ordered them to be () ge 4, 
reduced into writing. He collected likewiſe (*) prologue 
the cuſtoms of thoſe Bavarians and Germans who = — 
were dependent on his kingdom. For Germany varians, 


having been weakened by the migration of ſuch your — 


* See the prologue to the Salic law. Mr. Leibnitz ſays, in — : 
his treatiſe of the origin of the Franks, that this law was made () Ibid. 
before the reign of C/ovis : but it could not be before the Franks 


had quitted Germany, for at that time they did not underftand 
the Latin tongue. 
multitude 
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derably altered from the great change which hap- 
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multitude of people, the Franks, after conquer. 
ing all before them, made a retrograde march; 
and extended their dominion into the foreſts of 
their anceſtors. Very likely the Thuringian code : 
was given by the ſame Theodoric, ſince the Thu- 
ringians were alſo his ſubjects. As the Friſians 
were ſubdued by Charles Martel and Pepin, their + 
law cannot be prior ts thoſe princes. Charlemain, 
the firſt that reduced the Saxons,' gave them the 
law ſtill extant z and we need only read theſe two 
laſt codes, to be convinced they came from the 


hands of conquerors. As ſoon as the Viſigoths, 


the Burgundians, and the Lombards, had found- 


ed their reſpective kingdoms, they reduced theit 
laws into writing, not with an intent of obliging 


che vanquſhed nations to conform to their cuſ- 
toms, but with a deſign of following them them- 


ſelves. 
There is an admirable ſimplicity in the Salic and 


| Ripuarian laws, as well as in thoſe of the Alemans, 
| Bavarians, Thuringians, and Frifians. They breathe 


an original coarſeneſs, and a ſpirit which no change 
or corruption of manners had weakened. They 
received but very few alterations, becauſe all thoſe 
people, except the Franks, remained in Germany, 
Even the Franks themſelves laid: there the founda- 
tion of a great part of their empire; ſo that they 
had none but German laws. The ſame cannot 
be ſaid of the laws of the Viſigoths, of the Lom- 
bards and Burgundians; their character conſi- 


Lex Angliorum Werinorum, hoc eſt Thuringorum. 
+ They did not know how to write. 


pened 
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in the character of thoſe people, after they Boos 
had ſettled in their new habitations. — 

The kingdom of the Burgundians did not laſt = = 
long enough to admit of great changes in the 
laws of the conquering nation. Grndebald and 
Sigi/mond, who collected their cuſtoms, were al- 
moſt the laſt of their kings, The Jaws of the 
Lombards received additions rather than . 
The laws of Ratharis were followed by thoſe of 
Grimoaldus, Luilprandus, Rachis and Afiulpbas ; 
but did not aſſume a new form, It was not ſo 
with the laws of the Viſigoths * ; cheir kings new- 
moulded chem, and had them alſo new- moulded 
by the clergy. 

The kings indeed of the firſt race ſtruck out 
of (*) the Salic and Ripuarian laws, whatever was (1) See the 
abfolutely inconſiſtent with Chriſtianity ; but left — 
the main part untouched, This cannot be ſaid of of the Ba- 
the laws of the Viſigoths. varians 

The laws of the Burgundians, and eſpecially 
thoſe of the Viſigoths, admitted of corporal pu- oo _ 
niſnments: theſe were not tolerated | by the Sa- tothecode 
lic and Ripuarian laws; they preſerved their cha- 9 theBur- 
rater much better, 5 

The Burgundians and Viſigoths, whoſe provinces code it- 


. were greatly expoſed, endeavoured to conciliate ſelf, eſpe- 


ially th 
the affeftions of the ancient inhabitants, and er 


give them the moſt impartial civil laws (); but 2 


* They were made by Eric, and amended by Leowigildus. * — 


See Ifidorus's chronicle. Chaindaſuinthus and Receſſuinthus re- of Tours 
formed them. Egigas ordered the code now extant to be made, book 2 
and — biſhops for that purpoſe; nevertheleſs, the chap. 33 
laws of Chaindaſuinthus and Receſſuinthus were preſerved, as ap- ang the 
pears by the ſixth council of Toledo. 


ard code of 
+ We find a few-only in Childebert's decree, the Viſi- 
2 as goths. 
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Book as the kings of the Franks had eſtabliſhed theit 
— — power, they had no ſuch (*) conſiderations. 

(>) See The Saxons, who lived under the dominion of 
lowers the Franks, were of an intractable temper, and 
= . Prone to revolt. Hence we find in their (*) laws 
() See ch, the ſeverities of a conquerot, which are not to be 
2.4 50d met with in the other codes of the laws of the 
9, and ch asd Barbarians, 
2 1 We ſee the ſpirit of the Germati-laws in the pe; 
cuniary puniſhments, and'the ſpirit of a conquerot 
in thoſe of an afflictive nature. 

The crimes they commit in their own country 
are ſubje& to corporal puniſhment z and the ſpirit 
of the German laws is followed only in the puniſh- 
ment of crimes committed beyond the extent of 
their own territory. 

They are plainly told, that their crimes ſhall 
meet with no mercy, and they are refuſed even 
the aſylum of churches. 

The biſhops had an immenſe authority at the 
court of the Viſigoth kings; the moſt important 
affairs being debated in councils, All the maxims, 
principles, and views of the preſent inquiſition, are 
owing to the code of the Viſigoths; and the monks 
have only copied againſt the Jews, the laws for- 
merly enacted by biſhops. 

In other reſpects the laws of Gundebald for the 
Burgundians ſeem pretty judicious ; and thoſe of 
Rotharis, and of the other Lombard princes, are 
ſtill more ſo. But the laws of the Viſigoths, thoſe, 
for inſtance, of Receſſuinthus, Chaindaſuinthus, and 
Egigas, are puerile, ridiculous, and fooliſh ; they 
attain not theirend; they are ſtuft with rhetoric, and 
void of ſenſe; frivolous in the ſubſtance, and bum- 
baſtic in the ſtile. CHAP. 
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CHAP. II 
That the Laws of the Barbarians were all 


1 T is a diſtinguiſhing character of theſe |" of Book 
the barbarians, that they were not confined to Chap. 4 
a certain diſtrict; the Frank was tried by the law 


of the Franks, the Aleman by that of the Ale- 


mans, the Burgundian by that of the Burgundians, 
and the Roman by the Roman law: nay, ſo far 
were the conquerors in thoſe days from reducing 


their laws'to-an uniform ſyſtem or body, that they 


did not even think of becoming legillators to the 
people they had conquered. 
The original of this I find in the manners of 
the Germans. Theſe people were parted a- 
ſunder by marſhes, lakes and foreſts; and Cæſar 
Y obſerves, they were fond of ſuch ſeparations. (De bel- 
Their dread of the Romans brought about their loGallice, 
reunion ; and yet each individual among theſe 
mixt people was ſtill to be tried by the eſtabliſhed 
cuſtoms, of his own nation. Each tribe. apart 
was free and independent; and when they came to 
be intermixt, the independency ſtill continued; 


the country was common, the government pe- 


culiar; the territory the ſame, and the nations 
different. The ſpirit of perſonal laws prevailed 
therefore among thoſe people before ever they ſer 
from their own homes, and they carried it with 


them into the conquered provinces. 


We find this cuſtom eſtabliſhed in the formula's % Lo. 
of Marculfus (), in the codes of the laws of the bar- for mul. 8. 


barians, but chiefly in the law of the Ripuarians (), Ch. 31. 


Vo L, II, FT and 


— — — "a. 
— 3 — 


274 THE SPIRIT 


Book and in the decrees of the kings of the firſt race (), 
* from whence the capitularies on that ſub- 
* ject in the ſecand (n) race were derived. The 

children () followed the law of their father, the 


of Clota- 
rius in the wife (e) that of her huſband, the widow (?) came 


year 560- back to her own original law, and the freedman 


tion of the (%) was under that of his patron. Beſides, every 
2 man could make choice of what laws he pleaſed; 
lufius, vol. but the conſtitution of () Lotharius I. required 
15 art. 5 this choice ſnould be made public. 

10D. in nue. 

1 CHAP. III. 

to the law Capital Difference between the Salic Laws, and 
Sg thoſe of the Viſigoths and Burgundians. 
bards, 


= «tit. E have already obſerved, that the laws of 
25. Cap. the Burgundians and Viſigoths were im- 
71. lib. 2. 2 | 5 b . * A 

G41, Partial; but it was otherwiſe with regard to 


cap. J. and the Salic law, for it eſtabliſhed between the 
tt. $6. Franks and Romans the moſt mortifying di. 
(*) 1bid. ſtinctions. When a Frank, a Barbarian, or 
o) Ibid. one living under the Salic law, happened to. be 


lib. 6. tit. killed, a compoſition of 200 ſols was to be paid 
7. cap. 1. to his relations (c); only 100 upon the killing of 


&) n 1 Roman proprietor * and no more than 45 for a 
Dunn... tributary. The compoſition for the mur- 


lib. 2. tit, der of one of the king's vaſſals, if a Frank T, was 
w_ ag 600 ſols; if a Roman, though the king's gueſt , 
A _ _ | The Salic law made therefore a 
—— ui res in pago ubi remanet proprias habet. 
bards, tit. 44. Fs. ON * 
lib. 2. tit, f Qui ia truſte dominicà eſt. 7big. tit. 41. 64. 

57. 1 - Romanus homo conviva regis fuerit, Ibid. 9 6. 

(5) Satic 5 || The principal Romans followed the court, as may be ſeen 
ES oe. > the lives of ſeveral biſhops, who were there educated ; there 
Re bs. were hardly any but Romans that knew how to write. 


cruel 


8 
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), eruel diſtinction between the Frank and Roman Bo o « 
b- lord, and the Frank and Roman commoner. Fa 
he - Farther, if a number of people were got to- 
he gether to aſſault a Frank in his houſe (), and he () Salic 
ne happened to be killed, the Salic law ordained a U tit. 


an compoſition of 600 ſols; but if a Roman or at” 
ry freedman * was aſſaulted, only half that compo- 
d; ſition. By the ſame law (), if a Roman put a (* Tit. 35. 
ed Frank in irons, he was liable to a compoſition of 53. and 4. 
30 ſols; but if a Frank had thus uſed a Roman, 
he paid only 15. A Frank, ſtript by a Roman, 
was intitled to the compoſition of 62+ ſols, and 
md a Roman ſtript by a Frank, received only 30. 
Such unequal treatment muſt needs have been ve- 


ry grievous to a Roman. 


of And yet a celebrated author 0 ) forms a "EY (*) The 
m- of the eftabliſhment of the Franks in Gaul, on a ſup- be du 
to poſition that they were the beſt friends of the © 

the Romans. The Franks then the beſt friends of 

di- the Romans, they who did, and they who ſuf- 

or fered + from, the Romans ſuch an infinite deal of 

be miſchief! The Franks; the friends of the Romans, 

aid they who, after ſubduing them by their arms, op- 

of preſſed them in cold blood by their laws! They 

ra were exactly the friends of the Romans, as the Tar- 

ur- tars who conquered China, were the friends of the 

vas Chineſe. a 
I» If ſome Catholic biſhops thought fit to make 

2 uſe of the Franks in deſtroying the Arian kings, 

aW, does it follow, that they had a deſire of living un- 


® Lidus, whoſe condition was better than that of a bondman. 
Law of the Alemans, chap. gz. 

+ Witneſs the — of — in Gregory of Tours, 
Hiſt. lib. 2. 


vel ; ; der 
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Boo der thoſe barbarous people? And can we from 


hence conclude, that the Franks had any parti- 
cular regard for the Romans? I ſhould draw 
quite different conſequences ; the leſs the Franks 
had to fear from the Romans, the leſs indulgence 
they ſhewed them. | 

The Abbe du Bos has conſulted but indiffe- 
rent authorities for his hiſtory, ſuch as poets and 
orators : works of parade and oftentation are im- 
proper foundations for building ſyſtems. 


„ 

In what manner the Roman Law came to be 
hoft in the Country ſubject to the Franks, and 
preſerved in that ſubjefF to the Goths and 
Burgundians. 


HAT has been. above ſaid, will throw ſome 
light upon other things, which have hither- 
to been involved in great obſcurity. 

The country at this day called France, was, un- 
der the firſt race, governed by the Roman law, or 
the Theodoſian code, and by the different laws of 
the Barbarians *, who ſettled in thoſe parts. 

In the country ſubject to the Franks, the Salic 
law was eſtabliſhed for the Franks, and the + Theo- 
doſian code for the Romans. In that ſubje& to 
the Viſigoths, a compilement of the Theodoſian 
code, made by order of Alaric 2, regulated diſ- 


* The Franks, Viſigoths, and Burgundians. 
| + It was finiſhed in 438. 

{ The 2oth year of the reign of this prince, and publiſhed 
two years after by Anian, as appears from the preface to that 
code. | = | 


putes 
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putes among the Romans ; and the national cuſtoms 
which Euric * cauſed to be reduced into writing, 
determined thoſe among the Viſigoths. But how 


comes it, ſome will ſay, that the Salic laws gained 


almoſt a general authority in the country of the 
Franks, and the Roman law gradually declined ; 
whilſt in the juriſdiction of the Viſigoths the Ro- 
man law ſpread itſelf, and obtained, at laſt, a ge- 
neral ſway? 

My anſwer is, that the Roman law came to be 
diſuſed among the Franks, becauſe of the great 
advantages accruing from being a Frank, a Bar- 
barian 7, or a perſon living under the Salic law 
every one, in that caſe, readily quitting the Ro- 
man, to live under the Salic law. The Þ clergy 
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alone retained it, as a change would be of no ad- 


vantage to them. The difference of conditions 
and ranks, conſiſted only in the largeneſs of the 
compoſition, as I ſhall ſhew in another place. 
Now || particular laws allowed the clergy as fa- 
yourable compoſitions, as thoſe of the Franks; for 


. which reaſon they retained the Roman law. This 


The year 504 of the Spaniſh zra, the Chronicle of Iſidorus. 
+ Francum, aut Barbarum, aut hominum qui Salica lege vivit, 
Salic law, tit. 44- 5 1+ 
t According to the Roman law under which the church lives, as 
is ſaid in the law of the Ripuarians, tit. 58. C 1. See alſo the 
numberleſs authorities on this head produced by Du Cange, 
under the word Lex Romana. | 
See the Capitularies added to the S1lic law in Lindembrock, 
at the end of that law, and the different codes of the laws of the 
Barbarians, concerning the privileges of ecclefiaſtics in this re- 
ſpect. See alſo the letter of Charlemain to his ſon Pepin king 
of Italy, in the year $07, in the edition of Baluzius, tom. 1. 
pag. 462. where it is ſaid, that an eccleſiaftic ſhould receive a 


triple compoſition; and the Collection of the Capitularies, lib. 5. 


art. 302, tom. 1. Edition of Baluzius. 


SI law 


278 THE SPIRIT 


Boor Jaw. brought no hardſhips upon them; and in other 
XXVII. reſpects ĩt was propereſt for them, as it * the 
Cha. 4. ork of Chriſtian emperotrs. 
On the other hand, in the patrimony of the. Vi- 
() See ſigoths, as the Vifgoth law G) gave no civih ad- 
that law. vantages to the Viſigoths over the Romans, the 
latter had no reaſon to diſcontinue living under 
their own law, in order to embrace another. 
They retained therefore their own laws, went 
adopting thoſe. of the Viſigoths. 1 5 
I .his is {till farther confirmed, in proportion m mY 
proceed in our enquiry. The law of Gundebald was 
extremely impartial, not favouriag the Burgun- 
dians more than the Romans. It appears, by the 
preamble to that law, that it was made for the Bur- 
gundiaas, and to regulate the diſputes which might 
ariſe between them, and the Romans; and in the 
latter caſe, the judges, were equally divided of à ſide. 
Tbis was neceſſary for particular reaſons, drawn 
from the political regulation of thoſe times. 
The Roman law was continued in Burgundy, in 
order to regulate the diſputes of Romans among 
themſelves, The latter had no jnducement to 
quit their own law, as in the country of the 
Franks; and the rather, as the Salic law was not 
eſtabliſned in Burgundy, as appears by the fa- 
mous letter which Agobard wrote to TLetuis the 
Pious. 

Agobard (*) deſired that prince to eſtabliſh: the 
Salic law in Burgundy ; conſequently it had not 
been eſtabliſhed there at that time. Thus the 
Roman law did, and till does ſubſiſt in ſo many 


Of. chis I ſhall ſpeak in another place, book 30. chap. 6, 
75 8, and 9. 


provinces, 
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_— Roman and Gothic laws continued like- 


wiſe in the country of the eſtabliſhment of the 


Goths; where the Salic law was never received. 
When Pepin and Charles Martel expelled the Sa- 
racens, the towns and provinces, which ſubmitted 
to theſe princes , petitioned for a continuance of 
their own laws, and obtained it : this, in ſpite of 
the uſages of thoſe times when all laws were per- 
ſonal, ſoon made the Roman Jaw to be conſidered 
as a real and territorial law in thoſe countries, 
This appears by the edit of Charles the Bald, 
given at Piſtes in the year 864, which + diſtin- 
guiſhes the countries where cauſes were decided by 
the Roman law, from where it was otherwiſe. 
The edict of Piſtes ſhews two things; one, that 
there were countries where cauſes were decided 
by the Roman law, and others where they- were 
not ; and the other, that thoſe countries where 
the Roman law obtained, were preciſely (*) the 
ſame where it is till followed at this very day, 
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(*)See Art, 
12. and 16. 


of the 


as appears by the ſame edict: thus the diſtinction edict of 
of the provinces of France ander cuſtom, and thoſe Piſtes in 


under written law, was already eſtabliſhed at the ; 


time of the edict of Piſtes. 


See Gervais de Tilbury, in Dacheſne's colleQtion, tom. 3. 
Pas: g. 366. Facta paQtione cum Francis, quod illic Gothi patriis 

egibus, moribus paternis vivant. Et fic Narbonenfis provincia 
Pippino ſubjicitur. And a chronicle of the year 759. pro- 
duced by Catel, hiſt. of Languedoc. And the uncertain author 
of the life of Lewis the Debonnaire, upon the demand made 
by the people of Septimania, at the aſſembly in Carifiaco, in 
Ducheſne's collection, tom. 2. p. 316. 

+ in illa terra in quã judicia ſecundum legem Romanam termi- 
nantur, ſecundum ipſam legem judicetur ; & in illa terra in qua, &c. 


Art. 16. Say alſo Art. 20. 
1 4 J have 


Cavilono, 
in Narbo- 
nd, &c. 
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I have obſerved, that in the beginning of the mo- 
4. narchy, all laws were perſonal : and thus when. 
the edict of Piſtes diſtinguiſhes the countries of the 
Roman law, from thoſe which were otherwiſe ; the 
meaning is, that in countries which were not of the 
Roman law, ſuch a multitude of people had cho- 
ſen to live under ſome or other of the laws of the 
Barbarians, that there were ſcarce any who would 
be ſubject to the Roman law; and that in the 
countries of the Roman law there were few who 
would chuſe to live. under the laws of the Bar- 
barians | 

1 am not ignorant, that what is here . 
will be reckoned new; but if the things which I aſſert 
be true, ſurely they are very ancient. After all, 
| what great matter is it, whether they come from 
me, from the Valgſiuss, or from the Bignons ? 


CHAP: V. 
The ſame Subject continued. 


'F HE law of Gundebald ſubſiſted a long time 
among the Burgundians, in conjunction with 
the Roman law: it was ſtill in uſe under Lewis 
the Pious, as Agobard's letter plainly. evinces. 
In like manner, though the edict of Piſtes calls 
the country occupied by the Viſigoths the country 
of the Roman law, yet the law of the Viſigoths 
was always in force there; as appears by the ſynod 
of Troyes held under Lewis the Stammerer, in the 
year 878, that js, fourteen years after the edi of 
Piſtes. 
In proceſs of time the Gothic and Burgundian 
laws fell jnto diſuſe even in their own country; 
| which 
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which was owing to thoſe general cauſes that Boos 


every where ſuppreſſed the perſonal laws * the XXVII. 
Barbarians. PR 


nr WK i: 
How the Roman Law kept its Ground in the De- 
1 meſne of the Lombards. 


H E facts all coincide with my principles. 

The law of the Lombards was impartial, and 
the Romans were under no temptation to quit their 
own for it. The motive which prevailed with the 
Romans under the Franks to make choice of the 
Salic law, did not take place in Italy; hence the 
Roman law maintained itſelf there, together with 
that of the Lombards. 

It even fell out, that the latter gave way to the 
Roman inſtitutes, and ceaſed to be the law of the 
ruling nation; and though it continued to be that 
of the principal nobility, yet the greateſt part of 
the cities formed themſelves into republics, and the 
nobility mouldered away of themſelves, or were 
deſtroyed ®. The citizens of the new republics 
had no inclination to adopt a law, which eſta- 
bliſhed the cuſtom of judiciary combats, and whoſe 
inſtitutions retained much of the cuſtoms and 
uſages of chivalry. As the clergy of thoſe days, 
a clergy even then ſo powerful in Italy, lived al- 
moſt all under the Roman law, the number of 
thoſe, who followed the inſtitutions of the Lom- 
bards, muſt have daily diminiſhed. 

Beſides, the inſtitutions of the Lombards had 


See what Machiayel ſays of the ruin of the ancient nobility 
of Florence, 


not 
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not that extent, that majeſty. of the Roman law, 
by which Italy was reminded of her univerſal 
dominion. The inſtitutions of the Lombards and 
the Roman law could be then of no other uſe than 


to furniſh out ſtatutes for thoſe cities that were 
erected into republics. Now which could better 


- furniſh them, the inſtitutions of the Lombards that 


determined on ſome particular caſes, or the Ro- 


man law which embraced chem all ? 


CHAP. VII. IF 
How the Roman Law came to be loft in Spain. 


\HINGS happened otherwiſe in Spain. The 

law of the Viſigoths prevailed, and the Ro- 
man law was loſt. Chaindeſuintbus * and | Recef- 
fuinthus + proſcribed the Roman laws, and even 
forbad citing them in their courts of judicature. 
Receſſuinthus was likewiſe author ꝓ of the law which 
took off the 'prohibition of marriages between the 
Goths and Romans. It is evident that theſe two 
laws had the ſame ſpirit : this king wanted to re- 
move the principal cauſes of ſeparation, which 
ſubſiſted between the Goths and the Romans. 
Now. it was thought, that nothing made a wider 
ſeparation than the prohibition of intermarriages, 
and the er of * under different inſti- 
tutions. | 


He began to reien in the year 642. 
| + We will no longer be haraſſed either by foreign or by 
the Roman laws. 
and - 10. 
t Ut tam Cor bo- Romanam, quam Romano- Gotham matrimonio lis 
ceat ſociari. 


Law of the Viſigoths, lib. 2. tit. 1. 59. 


Law of the Viſigoths, lib. 3. tit. 1. cap. 1. 


4 But 


lis 


ut 
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But though the kings of the Viſigoths had pro- ;o 
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ſcribed. the Roman law, it ſtill ſubſiſted in the XXVII. 


demeſnes they poſſeſſed in South Gaul. Theſe 
countries being -diſtant from the center of the 
monarchy, lived in a ſtate of great independence. 
We ſee from the hiſtory of Vamla, who aſcended 
the throne in 672, that the natives of the country 
were become the prevailing party . Hence the 
Roman law had greater authority, and the Gothic 
leſs. Fhe Spaniſh laws neither ſuited their man- 


ners, nor their actual ſituation ; the people might 


likewiſe be obſtinately attached to the Roman law, 
becauſe they had. annexed to it the idea of liber- 
ty. Beſides, the laws of Chaindeſuinthus, and of 
Receſſuinthus, contained moſt ſevere regulations 
againſt the Jews; but theſe Jews had a vaſt deal 
of power in South Gaul. The author of the hi- 
ſtory of king YVambe calls theſe provinces the bro- 
thel of the Jews. When the Saracens invaded 
theſe provinces, it was by invitation; and who 
could have invited them but the Jews or the Ro- 
mans? The Goths were the firſt that were op- 
prefſed, becauſe they were the ruling nation. We 


ſee in Procopius +, that during their calamities 


they withdrew out of Narbonne Gaul into Spain. 
Doubtleſs, under this misfortune, they took refuge 
in thoſe provinces of Spain, which ſtil] held out; 


The revolt of theſe provinces was a general defeQtion, as 
appears by the ſentence in the ſequel the hiſtory, Pau- 


| lus and his adherents were Romans: they were even favoured 


by the biſhops. Vamba durſt not put to death the rebels 
whom he had quelled. The author of the hiſtory calls Nar- 
bonne Gaul the nurſery of treaſon. | 

+ Gothi, qui cladi ſuperfurrant, ex Gallia cum uxoribas liberiſ- 
gue egreſi, in Hiſpaniam ad Teudim jam palam tyrannum /+ rece- 
perunt, De Bello Gothorum, lib, 1. cap. 13. 


and 


Chap. 7. 


re einer 
Boo and the number of thoſe, who in South Gaul 


XXVIIL nived under the law of the dh tine? was tnreby 
Chap. 8. 
and 9. greatly diminiſhed. 


CHAP. 23 
A falſe Copitulary. LY 2 


D ID not that wretched compiler Benediflics Ls 
vita attempt to transform this Viſigoth eſta- - 
bliſhment, which prohibited the uſe of the Roman 
Q) Capi- law, into a capitulary (o), aſcribed fince to Char- 
_ lemaign? He made of this particular inſtitution a 
cap. 269. general one, as if he intended to exterminate the 


of the year Roman law e the neee ä 
1613. edi- A nn * 


— H A „ 
NE. 102. , what manner the Codes of Barbarian Lows, 
and the Capitularies came to be bot. 


HE Salic, the Ripuarian, Burgundian, ad 
Viſigoth laws, came by degrees to be diſuſed 
among the French in the following manner : 
As fiefs were become hereditary, and arriere-fiefs 
extended, many uſages were introduced, to which 
theſe laws were no longer applicable. Their ſpirit 
indeed was continued, which was to regulate moſt 
diſputes by fines. But as the value of money was, 
doubtleſs, ſubject to change, the fines were alſo 
changed ; and we ſee ſeveral charters *, where the 
lords fixed the fines, that were payable in their petty 
courts. . Thus the ſpirit of the law was followed, 
without adhering to the law itſelf, 


M. de la Thaumaſfiere has collected many of them. See, 
for inſtance, chap. 61, 66, and others, 
Beſides, 
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Beſides, as France was divided into a number Boos 
l of petty lordſhips, which acknowledged rather XXVIIE. 
y a feudal than a political dependence, it was very 2 
difficult for only one law to be authoriſed. And | 
I indeed, it would be impoſlible to ſee it obſerved, * 
15 The cuſtom no longer prevailed of ſending extra- 
ordinary * officers into the provinces, to inſpect 
into the adminiſtration of juſtice, and political af- 
— fairs; it appears, even by the charters, that when 
— new fiefs were eſtabliſhed, our kings diveſted them- 
* ſelves of the right of ſending thoſe officers. Thus, 
- when almoſt every thing was become a fief, theſe 
a officers could not be employed ; there was no 
e longer a common law, becauſe no one could 
enforce the obſervance of it. 
The Salic, Burgundian, and Viſigoth laws, were 
therefore extremely neglected at the end of the ſe- 
65 cond race; and at the beginning of the third, they 
were ſcarce ever mentioned. 
Under the firſt and ſecond race, the nation was 


d often aſſembled; that is, the lords and biſhops ; 
d the commons were not yet thought on. In theſe 
aſſemblies, attempts were made to regulate the 
's clergy, a body which formed itſelf, if I may fo 
h ſpeak, under the conquerors, and eſtabliſhed its 
It privileges. The laws made in theſe aſſemblies, F 
t are what we call the capitularies. Hence four 1 
N things enſued ; the feudal laws were eſtabliſhed, BY 
0 and a great part of the. church revenues was US 
e adminiſtered by thoſe laws; the clergy effected * 
y a wider ſeparation, and negleted + thoſe de- 
£ crees 

Mi Domini. 

Let not the biſhops, ſays Charles the Bald, in the capitu- 
lary of 844. art. 8. under pretence of the authority of mak- 


ing 


BO OR 
XXVII. 


Chap. 10. 
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crees of reformation, where they themſelves were 
not the only reformers; a collection“ was made 
of the canons of councils and of the decretals af 
popes ; and theſe the clergy received, as com- 
ing from a purer ſource. Ever ſince the erection 
of the grand fiefs, our kings, as we have already 
obſerved, had no longer any deputies in the pro- 


vinces to enforce the obſervance of their laws; 


and hence it is, that under the third race, we find 
no more mention made of capitularies. 


CHAP. X. 
The ſame Subject continued. 


QEVTERAL capitularies were added to the law 
of the Lombards, as well as to the Salic and 
Bavarian laws. The reaſon of this has been a mat- 
ter of enquiry : but it muſt be ſought for in the 
thing itſelf. There were ſeveral forts of capitu- 
laries. Some had relation to political govern- 
ment, others to ceconomical, moſt of them' to 
eccleſiaſtical polity, and ſome few to civil govern- 
ment. Thoſe of the laſt ſpecies were added to 
the civil law, that is, to the perſonal laws of 


ing canons, oppoſe this conſtitution, or neglect the obſervance of 
it. It ſeems he already ſoreſaw the fall thereof, 

In the collection of canons, a vaſt number of the decretals 
of popes were inſerted ; there were very few in the ancient col- 
lean. Drenyfius Exiguus put a great many into his: but that 
of 1/idorus Mercator was ſtuffed with genuine and ſpurious de- 
cretals. The old collection obtained in France till Charlemaign. 
This prince received from the hands of pope Adrian I. the col- 
lection of Dionyſius Exiguus, and cauſed it to be accepted, 
The collection of Jidorus Mercator appeared in France about the 
reign of Charlemaign : people grew paſſionately fond of it: to 
this ſucceeded what we now call the cour/e of canon law. 


J 


each 


LIK 
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re each nation; for which reaſon it is ſaid in the ca- Boo 

de pitularies, that there is nothing ſtipulated (*) there- XXV1IT, 

of in contrary to the Roman law. In effect, thoſe n. 

n. irularies regardi ical, eccleſiaſtical, ee 
capit es reg ng CECONOmMICA!, $ edit of 

on or political government, had no relation to that Piſtes, 

dy law; and thoſe concerning civil government had t. 20. 

o- reference only to the laws of the barbarous peo- 

83 ple, which were explained, amended, enlarged, or 

nd abridged. But the adding of theſe capitularies to 


the perſonal laws, occaſioned, I imagine, the negle& 
of the very body of the capitularies themſelves : in 
times of ignorance, the abridgment of a work of- 
4 ten cauſes the loſs of the work itſelf, | 


a CHAT 
nd Other Cauſes of the Diſuſe of the Codes of Bar- 
* barian Laws, as well as of the Roman Law, 
of and of the Capitularies. 
* HEN the German nations ſubdued the Ro- 

to | man empire, they learnt the wie of writing; 
* and, in imitation of the Romans, they wrote down 

to thein own uſages , and digeſted them into codes. 

of The-unhappy reigns which followed that of Char- 
ef lemaign, the invaſions of the Normans, and the civil 

wars, plunged the conquering nations again intothe 

= darkneſs out of which they had emerged : ſo that 
— reading and writing were quite neglected. Hence it | Us 
de- is, that in France and Germany, the written laws of 1 
gn. f f 
0 . "I" . = 
eds i veer fd i he laws ofthe Saxons and Padre, ente. 

the lations, according to the different diſtricts. To theſe uſages were 

0 added ſome particular regulations, ſuitable to the exigency of 


circumſtances ; ſach were the ſevere laws againſt the Saxons. 
ch 3 the 


\ hi 7 * 
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Boox the Barbarians, as well as the Roman law, and 
Chop. . the capitularies, fell into oblivion. The uſe 
'of writing was better preſerved in Italy, where 
reigaed the popes and the Greek empetors, and 
where there were flouriſhing cities, which enjoyed 
almoſt the only commerce in thoſe days. To this 
neighbourhood of Italy it. was owing, that the Ro- 
man law was better preſerved in the provinces of 
Gaul, formerly ſubject to the Goths and Burgun- 
dians; and ſo. much the more, as this law was 
there a territorial inſtitution, and a kind of pri- 
vilege. It is probable, that the diſuſe of the Vi- 
ſigoth laws 'in Spain proceeded from the want of 
writing; and by the loſs of ſo many laws, cuſtoms 
were every where eſtabliſhed, 
Perſonal laws fell to the ground. Compoſitions, 
and what they call Freda*, were regulated more 
by cuſtom than by the text of theſe laws. Thus, 
as in the eſtabliſhment of the monarchy they had 
paſſed from German cuſtoms to written laws; ſome 
ages after, they came back from written laws 
to unwritten cuſtoms. 


CHAP. XII. ” 


Of heal Cufloms, Revolution of the Laws of 
barbarous Nations, as well as of the Roman 


Pre- 
25 — Law. | : 
| — ä 1 
W For- Y ſeveral monuments it appears, that there 
| mulz. were local cuſtoms, ſo early as the firſt and 


2 ſecond race. We find mention made of the cuſtom 


| — of the place (), of the ancient uſage (), of the 
A tit. 58. * Of this I ſhall ſpeak elſewhere. | 

| : $ 3» cuſtom, 
| 


d 


2.? ARGS 


chſtom (I), of the laws (®), and of the cuſtoms. It Boo 
has been the opinion of ſome authors, that what XXVIIL 
went by the name of cuſtoms were the laws of N * 7 
the barbarous nations, and what had the appellation on — 
of law were the Roman inſtitutes. This cannot bards, 
poſſibly be. King Pepin (*) ordained, that where- es (6, 
ever there ſhould happen to be no law, cuſtom (,, Life of 
ſhould be complied with; but that it ſhould St. Leger, 
never be preferred to the law. Now, to pre- (*) Lawof 
tend that the Roman law was preferred to the 1 
codes of the laws of the Barbarians, is ſub- book 2. 
verting all monuments of antiquity, and eſpecial- tit. 41. 356. 
ly thoſe codes of Barbarian laws, which —— 
ly affirm the contrary. 

So far were the laws of the barbarous nations 
from being thoſe cuſtoms, that it was theſe very 
laws, as perſonal inſtitutions, which introduced them. 


The Salic law, for inſtance, was a perſonal law 


but generally, or almoſt generally, in places in- 


habited by the Salian Franks, this Salic law, how 
perſonal ſoever, became, in reſpect to thoſe Salian 
Franks, a territorial inſtitution, and was perſonal 
only in regard to thoſe Franks who lived elſe- 
where, Now, if ſeveral Burgundians, Alemans, 
or even Romans, ſhould happen to have frequent 
diſputes, in a place where the Salic law was terri- 
torial, they muſt have been determined by the 
laws of thoſe people; and a great number of 
deciſions agreeable to ſome of thoſe laws muſt - 
have introduced new cuſtoms into the coun- 
try. This explains the conſtitution of Pepin. 
It was natural that thoſe cuſtoms ſhould affect 
even the Franks, who lived on the ſpot, in caſes 
not decided by the Salic law; but it was not 

Vor. II. U natural 


THE SPIRIT 


Boon natural that they ſhould nie over the Salic law. 


 XxvILL. 
Chap. 12. 


Chaſi 5. 


above-mentioned. 


itſelf. 

Thus there were in each place an eſtabliſhed 
law, and received cuſtoms which ſerved as a fup- 
plement to that law when they did not contra- 
dict it. 

They might even happen to fupply a law that 
was no way territorial : and to continue the ſame 
example, if a Burgundian was judged by the law 
of his own nation, in a place where the Salic law 
was territorial, and the caſe happened not to be 
explicitly mentioned in the very text of this law, 
there is no manner of doubt but judgment would 
have been paſſed upon him according to the cuſtom 
of the place. 

In the reign of king, Pepin, the cuſtoms then 
eſtabliſhed had not the fame force as the laws; but 
it was not long before the laws gave way to the 
cuſtoms. And as new regulations are generally 
remedies that imply a preſent evil, it may well be 


| imagined that ſo early as Pepin's time, they 


to prefer the cuſtoms to the eſtabliſhed laws. 

What has been ſaid, ſufficiently. explains the 
manner in which the Roman law began ſo very 
early to become territorial, as may be ſeen in the 
edict of Piſtes ; and how the Gothic law continued 
ſtill in force, as appears by the ſynod of Troyes (*) 
The Roman was become the 
general perſonal law, and the Gothie the particular 
perſonal law ; conſequently the Roman law was 
territorial. But how came it, fome will aſk, that 


the perſonal laws of the Barbarians fell every 


where into diſuſe, while the Roman law was con- 
—_ as a territorial inſtitution in the Viſigoth and 
_ urgoaties 
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* e vinces ? I anſwer, that even the Ro- Boor 
I man law had very near the ſame fate as the other per- os . 
forat inſtitutions : otherwiſe we ſhould fil} have he ©?" 5 
| Fheodofian code in thoſe provinces where the Ro- 
7 man law was territorial, whereas we have the inſtituets 
. of Juſtinian. Thoſe provinces retained ſcarce any 
5 thing more than the name of the country under the 
Roman, or written law; than the natural affection 
: which people have for their own inſtitutions, eſpeci- 
0 ally when they conſider them as privileges; and a 
few regulations of the Roman law which were not 
3 yet for oboe — This was however ſufficient to pro- 
5 uch an effect, that when Juſtinian' com- 
—— appeared, it was received in the provinces 
= of the Gothic and Burgundian demeſne as a writ- 
* ten law, whereas it was admitted only as written 
- reaſon in the ancient demeſne of the Franks. 
y CHAP, XII. 
= Difference between the Salic Law or that of the 
Salian Franks, and that of the Ripuarian 
bo Franks and other barbarous Nations. 
wt HE Salic law did not allow of the cuſtom 
4 of negative proofs; that is, if a perſon, 


1 brought a demand or charge againſt another, he 
was obliged by the Salic law to prove it, and it 


. was not ſufficient for the accuſed to deny it; 

won which is agreeable to the laws of almoſt all na- 
tions, 

0 The law of the Ripuarian Franks had quite a 

” different ſpirit *; it was contented with negative 

ad | * This relates to what Tacitus ſays, that the Germans had 

an general and particular cuſtoms, 


U 2 proofs, 


292 THE SPIRIT 


Boo rx proofs, and the perſon againſt whom a demand or 
XXVIII. accuſation was brought, might clear himſelf, in 
_ moſt caſes, by ſwearing, in conjunction with a: cer- 
tain number of witneſſes, that he had not com- 
mitted the crime laid to his charge, The num- 
(*) Law of ber (*) of witneſſes who were obliged to ſwear, 
theRipuz- ;ncreaſed in proportion to the importance of the 
=" affair; ſometimes it amounted to () ſeventy-two. 


6, 7. 

andothers. The laws of the Alemans, Bavarians, Thurin- 
G Ibid. gians, Friſians, Saxons, Lombards, and Burgun- 
= > dians, were formed on the ſame plan as thoſe of 


the Ripuarians. | WELL. 

I obſerved, that the Salic law did not allow of 

negative proofs. There was one caſe, however, 

in which they were allowed; but even then they 

were not admitted alone, and without the concur-- 
(*)Seethe rence of poſitive proofs, The plaintiff (®) cauſed 


_ witneſſes to be heard, in order to ground his ac- 
or tne 


P.2,; l. tion; the defendant produced alſo witneſſes of his 
gis Salicæ. ſide 3 and the judge was to come at the truth, by 
comparing thoſe teſtimonies . This practice was 
vaſtly different from that of the Ripuarian, and 
other barbarous laws, where it was cuſtomary for 
the party accuſed to clear himſelf, by ſwearing 
he was not guilty, and by making his relations 
alſo ſwear that. he had told the truth. Theſe laws 
could be ſuitable only to a people remarkable for 
their natural ſimplicity and candour; we ſhall ſee 
preſently that the legiſlators were obliged to take 
proper methods to prevent their being abuſed. 
* It was when an accuſation was brought againſt an Antraftio, 


that is, the king's vaſſal, who was ſuppoſed to be poſſeſſed of a 
1 degree of liberty. See tit. 76. of the Pactus legis Sa- 
Kea 


According to the practice now followed in England, 


* kd 


r - 


99 
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i. Kn 200: 
Another Difference. 


F Shan E Salic lag did not admit of the trial by Boo x 
combat; though it had been received by the XXVII. 
laws of the Ripuarians (®), and of almoſt all () ** 4 
the barbarous nations. To me it ſeems, that the cir. $7.4 
law of combat was a natural conſequence, and *: tit. 59. 
a remedy of the law which eſtabliſhed negative (*) See the 
fs, When an action was brought, and it note un- 
appeared that the defendant was going to elude 4crneath, 
it by an oath, what other remedy was left to 
a military man *®, who ſaw himſelf upon the 
point of being confounded, than to demand fatiſ- 
faction for the injury done to him; and even for 
the- attempt of perjury ? The Salic law, which 
did not allow the cuſtom of negative proofs, nei- 
ther admitted nor had any need of the trial by 


combat: but the laws of the Ripuarians (?) and (p) See 
of the, other barbarous nations +, who had adopted that law. 


the practice of negative proofs, were obliged to 
eſtabliſh the trial by combat. 


| . Whoever will pleaſe to examine the two famous 


regulations t of Gundebald king of Burgundy 
; concerning 


® This ſpirit appears in the law of the Ripuarians, tit. 59. 
F 4. and tit. 67. $5. and in the Capitulary of Lewis the Debon- 
naire, added to the law of the Ripuarians in the year 803, art. 22. 

+ The law of the Frifians, Lombards, Bavarians, Saxons, 
Thuringians, and Burgundians. 

t In the law of the Burgundians, tit. 8. F 1 and 2, on cri- 
minal affairs; and tit. 45. which extends alſo to civil affairs, 
See alſo the law of the Thuringians, tit. 1. § 31. tit. 7. $6. 
and tit. 8; and the law of the Alemans, tit. 89; the law of 
the Bavarians, tit. 8. chap. 2. $ 6. and chap. 2. 1. and tit. g. 
chap, 4. f 4+ the law of the Friſian, tit. 11. § 3. and tit, 14. 

| 3 94. 
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B Oo, ęoncerning this ſubject, will find they are FR" 


XXVIII. 
Chap. 15. 


40 See 
Chap. 18. 
towards 


the end. 


from the very nature of the ching. It was ne- 
ceſſary, according to the lang of the Bar- 
barian laws, to reſcue the oath out of the hands 
of a perſon who was going to abuſe it. | 

Among the Lombards, the law of Rotharis ad- 
mitted of caſes, in which a man who had made 
his defence by oath, ſhould not be ſuffered to un - 
dergo the fatigue of a due}, This cuſtom ſpread 
itſelf farther : (J) we ſhall preſently ſee the miſ- 
chicfs that aroſe from it, and how they were 
obliged to return to the ancient practice. 


CHAP. XV, 


1 Do not pretend to deny, but that in the changes 


1 made in the code of the Barbarian laws, in the 
regulations added to that code, and in the body 
of the capitularies, it is poſſible to find ſome paſ- 
ſages. where the trial by combat is not a conſe- 
quence of the negative proof. Particular circum- 
ſtances might, in the courſe of many ages, give riſe 
to particular laws. I ſpeak only of the general 
ſpirit of the laws of the Germans, of their nature 


and origin; I. ſpeak of the ancient cuſtoms of 
thoſe people, that were either hinted at or eſta- 


bliſhed by thoſe laws; and this is the only mat- 
ter in queſtion. 


$ 4- the law of the Lombards, book 1, tit. 32. 5 3. and tit. 
35* 51. and book 2, tit. 35. $ 2. 


CHAP, 


o LAWS. 


CH AP. XVI. 


of the Ordeal or Trial by buling Water, efta- 
bliſhed by the Salic Law. 


HE Salic law * allowed of the ordeal or trial Boo «x 


by boiling water; and as this trial was ex- 
ceſſively cruel, the law () found an expedient to, 
ſoften its rigour. It permitted the perſon who had 
been ſummoned to make the trial with boiling 
water, to ranſom his hand, with the conſent of 
the adverſe party. The accuſer, for a particular 
ſum determined by the law, might be ſatisfied 
with the oath of a few witneſſes, declaring that 
the accuſed had not committed the crime, This 
was a particular caſe, in which the Salic law admit- 
ted of the negative proof. 

This trial was a thing privately agreed upon, 
which the law permitted only, but did not ordain. 
The law gave a particular indemnity to the accuſer, 
who would allow the accuſed to make his defence 
by a negative proof: the plaintiff was at liberty to 
be ſatisfied with the oath of the defendant, as he 
was at liberty to forgive him the injury. 


The law () contrived a medium, that before ſen- (c) Ibid. 
tence paſſed, both parties, the one through fear of dit. 56. 


a terrible trial, the other for the ſake of a ſmall 
indemnity, ſhould terminate their diſputes, and 
put an end to their animoſities. It is plain, that 
when once this negative proof was over, nothing 
more was requiſite ; and, therefore, that the practice 
of legal duels could not be a conſequence of this 


particular regulation of the Salic law. 
As alſo ſome other laws of the Barbarians, 
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XXVIII. 
Chap. 17. 


T HE SPIRIT 


Particular  Netions of our Anceſtors, - 


1 is aſtoniſhing that our anceſtors ſhould reſt 
the honour, fortune, and life of the ſubject, 


on things that depended leſs on reaſon than on 
hazard; and that they ſhould inceſſantly make 


. uſe of proofs incapable of convicting, and that 


had no manner of connexion _ with inno- 
cence or guilt. 

The Germans who had never been ſubdued “, 
enjoyed an exceſſive independence. Different fa. 
milies waged war + with each other, to obtain 
ſatisfaction for murders, robberies, or affronts. 
This cuſtom was moderated, by ſubjecting theſe 
hoſtilities to rules; it was ordained, that the 
ſhould be no longer committed, but by the direction 
and under the eye þ of the magiſtrate. This was 
far preferable to a general licence of annoying 
each other. 

As the Turks in their civil wars look upon the 
firſt victory as a deciſion of heaven in favour of 
the victor ; ſo the inhabitants of Germany in their 
private. quarrels, conſidered the event of a com- 
bat as a decree of Providence, ever attentive to 
puniſh the criminal or the uſurper. | 

Tacitus informs us, that when one German 
nation intended to declare war againſt another, 
they looked out for a priſoner who was to fight 

This appears by what Tecitus ſays, Omnibus idem habitus. 

+ Velleius Paterculus, lib. 2. cap. 18. ſays, that the Ger- 
mers decided all their diſputes by the ſword. 


} S-e tre codes of Barbarian laws, and in reſpect to leſs ans 
61 8 times, Braumancir on the cuſtom of Beau Jie. 


9 | with 


OF LAWS. 297 
with one of their people, and by the event they Boot 
judged of the ſucceſs of the war. A nation who . 5 13 
believed that public quarrels could be determined 1 
by a ſingle combat, might very well think that it 
was proper alſo for deciding the diſputes of indi- 
viduals, -. 

Gundebald (*), king of Burgundy, gave the () Leave? 
greateſt ſanction to . cuſtom of legal duels. — — 
1 be reaſon he aſſigns for this ſanguinary law, is chap. 45- 


prevent our ſubjefts from atteſting by oath, what 

they are not certain of, nay, what they know to be 

falſe. Thus, while the clergy () declared that an (9j See the 

impious law which permitted combats ; the Bur- Works of 
ndian kings looked upon that as a ſacrilegious 
aw, which authorized the taking of an oath. 

The trial by combat had ſome reaſon for it 
founded on experience. In a military nation, 
cowardice ſuppoſes other vices ; it is an argument 
of a perſon's having deviated from the principles 
of his education, of his being inſenſible of ho- 
nour, and of having refuſed to be directed by 
thoſe maxims which govern other men; it ſhews, 
that he neither fears their contempt, nor ſets any 
value upon their eſteem. Men of any tolerable 
extraction ſeldom want either the dexterity re- 
quiſite to co-operate with ſtrength, or the ſtrength 
neceſſary to concur with courage; for as they ſet 
a value upon honour, they are practiſed in mat- 
ters, without which this honour cannot be ob- 
tained. Beſides, in a military nation, where ſtrength, 
courage, and ' proweſs are eſteemed, crimes really 
odious are thoſe which ariſe from fraud, artifice, 
and cunning, that is, from cowardice, 
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With regard to the crial by fire, after the par- 
ty accufed had pur his hand on a hot i iron, or in 


7 boiling water, they wrapped the hand in à bag, 
and ſealed it up: if after three days there appeared 
no mark, he was acquitted. Is it not plain, that 
amongſt a people inured to the handling of arms, 
the impreſſion made on a rough or callous ſkin 


by the hot iron, or by boiling water, could not 


be fo great, as to be ſeen three days afterwards ? 
And if there appeared any mark, it ſhewed that 
che perſon who had undergone the trial was an ef- 
feminate fellow. Our peaſants are not afraid to 
handie hot iron with their callous hands; and, 
with regard to the women, the hands of thoſe 
who worked hard, might be very well able to re- 
ſiſt hot iron. The ladies * did not want cham- 
pions to defend their cauſe ; and in a nation where 
there was no luxury, there was no middle ſtate. 

By the law of the (*) Thuringians, a woman ac- 
cuſed of adultery was condemned to the trial by 
boiling water, only when there was no champion 
to defend her; and the law of the (?) Ripuarians 
admits of this trial, only when a perſon had no 
witnefles to appear in his juſtification. Now a 
woman, that could not prevail upon any one rela- 
tion to defend her cauſe, or a man that could not 
produce one fingle witneſs to atteſt his honeſty, 
were, from thofe very circumſtances, ſufficiently 
convicted. 

1 conclude therefore, that under the circum- 
ſtances of time in which the trial by combat and 


* See Beaumanoir on the cuſtom of Beauwoiſic, chap. 61. See 
alſo the law of the Angli, chap. 14. where the trial by boiling 
water js only a ſubſidiary proof, 

the 
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the trial by hot iron and boiling water obtained, Book 


there was ſuch an agreement between thoſe laws — 
and the manners of the people, that the laws were 
rather unjuſt in themſelves than productive of in- 

juſtice, that the effects were more innocent than 

the cauſe, that they were more contrary to equity 


than prejudicial to its rights, more unreaſonable 
eee 


| CHAP. XVIII. 
In what manner the Cuſtom of judicial Combats 
gained Ground. 


ROM Agobard's letter to Lewis the Debon- 
naire, it might be inferred, that the cuſtom of 
judicial combats was not eſtabliſhed among the 
Franks; for after having repreſented to that prince 
the abuſes of the law of Gundebald, he deſires v 
that. private diſputes ſhould be decided in Bur- 
gundy by the law of the Franks. But as it is 
well known from-other quarters, that the trial by 
combat prevailed at that time in France, this 
has been the cauſe of ſome perplexity. However, 
the difficulty may be ſolved by what I have ſaid ; 
the law of the Salian Franks did not allow of this 
kind of trial, and that of the Ripuarian Franks () («$cethis 
did, law, tit, 
But, notwithſtanding the clamours of the clergy, 59: 2.6 
the cuſtom of judicial combats gained ground con- 67. 5 f. 
tinually in France ; and I ſhall preſently make it 
appear, that the clergy themſelyes were in a great 
meaſure the occaſion of it. 


Si placeret Domino noftrg uf cos tram ferret ad ligen Fran- 


mM, 1 


It 


B O O K 


r 
Chap. 1 


(*) Law 
of the 
Lom- 
bards, 
book 2. 
tit. 55. 
Chap. 34- 


(*) The 
year 962. 


neceſſity of enacting a law to reform this horrid | 
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It is the law of the Lombards that furniſhes us 
with this proof. There bas been long fince a 
deteſtable cuſtom introduced, (ſays the preamble to 
te the conſtitution of (). Otho II.) this is, that 
& if the title to an eſtate was ſaid to be falſe, the 
&« perſon who claimed under that title made oath 
« upon the goſpels that it was genuine; and with- 
« out any farther judgment he took poſſeſſion: of 
e the eſtate: ſo that they who would per) ure them- 


&« ſelves, were ſure of gaining their point.” The 


emperor” Otho I. having cauſed himſelf to be 
crowned at Rome (e) at the very time that a coun- 
cil was held there under pope John XII. all the 
lords * of Italy repreſented to that prince the 


abuſe, The pope and the emperor were of opi- 


nion, that the affair ſhould be referred to the 


council, which was to be ſhortly held + at Ra- 
venna, There the lords made. the ſame repreſen- 
tations, and repeated their inſtances z_ but the af- 
fair was put off once more, under pretence of the 


_ abſence of particular perſons, When Otho II. 


and Conrad 4 king of Burgundy arrived in Italy, 
they had a conference at Verona | with the Italian 
lords$ ; and at their repeated remonſtrances, the 
emperor, with their unanimous conſent, made a 


A Italic proceribus eft proclamatum, ut imperator ſanflur, 
mud lege, facinus indignum deſirueret. Law of the Lombards, 
book 2. it. * | 14 34: . ew oh 

+ It was held in the year „ in ence of 
John XIII. and of the 8 I. pre _ 
t Otho the Second's uncle, fon to Rodolphus, and king of 
Transjurian Burgundy, 

In the year 988. 

$ Cum in loc ab omnibus imperiales aures pulſarentur, Law of 
the Lowbards, book 2. tit. 55. chap. 34. 
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law, that whenever there happened any diſputes B OO 
about inheritances, and one of the parties inſiſted 9 
upon the legality of his title, and the other main- nap. 
tained” its being falſe, the affair ſhould-be decided 
by combat; that the ſame rule ſhould be obſerved 
in conteſts relating to fiefs; and that the clergy 
ſhould be ſubject to the ſame law, but ſhould fight 
by their champions. Here we ſee, that the nobility 
inſiſted on the trial by combat, becauſe of the in- 
conveniency of - the proof introduced by the cler- 
gy 3 that notwithſtanding the clamours of the no- 
bility, the notoriouſneſs of the abuſe which called 
out loudly for redreſs, and the authority of Otho 
who came into Italy to ſpeak and act as maſter, 
ſtill the clergy held out in two councils ; in fine, 
that the joint concurrence of the nobility and 
princes having obliged the clergy to ſubmit, the 
cuſtom of judicial combats muſt have been con- 
ſidered as a privilege of the nobility, as a barrier 
againſt injuſtice, and as a ſecurity of property, 
and from that very moment this cuſtom muſt have 
gained ground. This was effected at a time when 
the power of the emperors was great, and that of. - 
the popes inconſiderable; at a time when the 
Otho's came to revive the dignity of the empire 
in Italy. 

1 ſhall make one reflection, which will corro- 
* what has been above ſaid, namely, that the 
cuſtom of negative proofs produced that of ju- 
dicial combats. The abuſe complained of to the 
Otho's, was, that a perſon who was charged with 
having a falſe title to an eſtate, defended himſelf 
by a negative proof, declaring upon the goſpels 
it was not falſe. What was it they did to reform 

I this 
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Boo this abuſe? They revived the cuſtom of judicial 
XXVIN. combats 
wy I was in a hurry to ſpeak of the conſtitution of 
Otho II. in order to give a cleat idea of the difs 
between the clergy and the laity of thoſe 
times. There had been indeed a conſtitution of * 
Lotharius I. of an earlier date, who, upon the 
ſame complaints and diſputes, being deſirous of 
ſecuring the juſt poſſeſſion of property, had or- 
dained, that the notary ſhould make oath that the 
deed or title was not og and if the notary 
mould happen to die, the witneſſes ſhould be 
ſworn who had ſigned it, The evil however ftill 
continued, till they were obliged at length to have 
recourſe to the remedy above-mentioned, | 
| Before that time, I find, that in the goes 
aſſemblies held by Charlemaign, the nation repre 
ſented to him (), that in the actual ſtate of things 
it was extremely difficult, but that either the ac - 
cuſer or the accuſed muſt forſwear themſelves; 
60 In the and that for this reaſon jt was much better to 
jaw of the revive the judicial combat; which was accordingly 
book 2. done. 
tit. 55. The uſage of judicial combats gained ground 
923. among the Burgundians, and that of an oath 
was limited, Theodoric king of Italy ſuppreſſ- 4 
ed the ſingle combat among the Oftrogoths ; * 
and the laws of Chaindaſuinthus and Receſſu- W t 
inthus ſeemed as if they would aboliſh the 
very idea of it. But theſe laws were fo 1 
little reſpected in Narbonne Gaul, that they de 


In the law of the Lombards, book 2, tit. 65. $ 33. In of 
the copy which Muratori made uſe of it is at to the * 
emperor 9 
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looked upon the legal duel as a privilege of the Bo 


Goths *. XVII. 
The Lombards who conquered Italy, after the * P. 4. 


Oſtrogoths had been deſtroyed by the Greeks, in- 
troduced the cuſtom of judicial combat into that 


country; but their firſt laws gave a check to it (). () See in 
Charlemaign (), Lewis the Debonnaire, and the — mpeg 
Otho's, made diverſe general conſtitutions, which yards, 
we find inſerted in the laws of the Lombards, book 1. 
and added to the Salic laws, whereby the practice — 
of legal duels, at firſt in criminal and afterwards and boo 
2 
knew not what to do. The negative proof by Mir 
oath had its inconveniencies; that of legal duels 5 1, 2, 

had its inconveniencies alſo ; ' hence they often The 5, 
changed, according as the one or the other affected lations of 
them moſt. | Rotharis ; 

On the one hand, the clergy were pleaſed wn ny 


in civil caſes, obtained a greater extent. They 


ſce, that in all ſecular affairs, people were obliged 


to have recourſe to the altar T; and on the other, 5 
a haughty nobility were fond of maintaining their on 
rights by the ſword. tit. 55. 


I would not have it inferred, that it was the 73+ 


clergy who introduced the cuſtom ſo much com- 


* In palatio * Bera comes Barcinonenfir, cum impeteretur 
4 quodam Sunila, & infidelitatis argueretur, cum codem ſecundim 
legem propriam, utpote quia utergue Gothus erat, equeſtri -”=_ con- 
15 4 6 wiftus. The anonymous author of life of 

wis the Debonnaire. 

+ The judicial oaths were made at that time in the churches, 
and during the firſt race of our kings there was a chapel ſet 
apart in the royal palace, for the affairs that were to be thus 
decided. See the Formula's of Marculfus, book 1. chap. 38. 
The laws of the Ripuarians, tit. 59. $ 4. tit. 65. F5, The hiſtory 
of Gregory of Tours ; and the Capitulary of the year 803. added 
to the Salic law. 
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ined of by the nobility. This cuſtom was de: 


rived from the ſpirit of the Barbarian laws, and 
from the eſtabliſhment of negative proofs. © But 
a practice that contributed to the impunity of 
ſuch a number of criminals, having given ſome 


people reaſon to think it was proper to make uſe 


of the ſanity of the churches, in order to ſtrike 


terror into the guilty, and to intimidate per- 


jurers, the clergy maintained this uſage, and the 


practice which attended it; for in other reſpects 


they were abſolutely averſe to negative proofs. 


00 Chap. We find in Beaumanoir (), that. this kind of 


39- Peg. proof was never allowed in eecleſiaſtic courts; 


whieh contributed greatly, without doubt, to its 
ſuppreſſion, and to weaken, in this reſpect, the re- 
gulation of the codes of the Barbarian laws. 

This will convince us more ſtrongly of the con- 
nection between the uſage of negative proofs, and 


that of judicial combats, of which I have ſaid ſo 


much, The lay-tribunals admitted of both; and 
both were rejected by the eccleſiaſtical courts. 

In chuſing the trial by duel, the nation fol- 
lowed its military ſpirit; for while this was eſta- 
bliſhed as a divine deciſion, the trials by the'croſs, 
by cold or boiling waters, which had, been alſo re- 
garded in the ſame light, were aboliſhed, | 

Charlemaign ordained, that if any difference 
ſhould ariſe between his children, they ſhould be 
termipated by the judgment of the croſs. Lewis the 
Debonnaire * confined this judgment to eccle- 
iſtic affairs; bis ſon Lotharius aboliſhed it in all 


Wie find his conſtitutions inſerted in the law of the Lom- 
bards, and at the end of the Salic laws. 


caſes ; 
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e day, re + eve de tri by col Book 


N 1 77 


| en that at a time when ſo Pee 
few uſages were univerſally received, theſe trials 

were not revived in ſome churches ; eſpecially as 

they are mentioned in a charter (c) of Philip-Au- (i) la the 
guſtus: but I afficm, they were very ſeldom prac- year1200- 
tiſed; Beaumanoir (®), who lived at the time of (>) cat. 
S. Lewis, and a little after, enumerating the differ- tom of 
ent kinds of trial, mentions that of judicial com- Bean- 


voiſis, 
wy Sur not a word of the others. ape 39. 


CHAP. XIX. 


A new * of the Diſuſe of the Salic and 
Roman Laws, as alſo of the Capitularies. 


1 HAVE already mentioned the reaſons that oc- 
caſioned the diſuſe of the Salic and Roman 
laws, as alſo of the Capitularies; here I ſhall 
add, that the. principal cauſe was the great extent 
given to judiciary combats. 

As the Salic laws did not admit of this cuſtom, 
they became in ſome meaſure uſeleſs, and fell into 
oblivion. In like manner, the Roman laws, which 
alſo rejected this cuſtom, were laid aſide : their 
whole attention was then taken up in eſtabliſhing 
the Iaw of judicial combats, and in forming a 
proper digeſt of the ſeveral cafes that might hap- 
pen. on thoſe occaſions. The regulations of the 
Capitularies became likewife of no manner of 
ſervice. Thus it is, that ſuch a number of laws 


+ In a conſtitution inſerted in the law of the Lombards, 
book 2. tit, 5g. f 31. 


Vor. II. X loft, 
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B o loſtall their authority, without our being able to tell 


XXVIII. 


. the preciſe time in which it was loſt; they fell 


into oblivion, and we cannot find any n _— 
were ſubſtituted in their place. 

Such a nation had no need of written laws; "eh 
its written laws might very eaſily fall into diſuſe. 

If there happened to be any diſputes berween 
two parties, they had only to order a ſingle com- 
bat. For this no great knowledge or abilities were 
requilite. 

All civil and criminal ations are reduced to 
facts. It is upon theſe facts they fought; and 
not only the ſubſtance of the affair, but likewiſe 
the incidents. and imparlances were decided by 
9 Chap. combat, as Beaumanoir () obſerves, who produces 
* „ P*S* ſeveral inſtances. 7 
310. I find that towards the commencement of 
the third race, the juriſprudence of thoſe times 
related entirely to perſonal quarrels, and was go- 
verned by the point of honour. If the judge 
(*) Char- was not obeyed, he inſiſted upon ſatisfaction from 
we the the perſon that contemned his authority. At 
the Fat, in Bourges, if (*) the provoſt had ſummoned a per- 
the year ſon, and he refuſed to come: his way of proceed- 
gg ing was, to tell him, 7 ſent for thee, and thou 
lection . gidſt not think it worth thy while to come; I de- 
of Ordi- 4 mand therefore ſatigfaction for this thy contempt.” 
0 bid. Upon which they fought. Lewis the Fat reformed 
(=) Char- this cuſtom (). 
ter of The cuſtom of legal duels prevailed at (*) Or- 
_ N _ leans, even in all demands of debt. Lewis the 
1188. * Young declared, that this cuſtom ſhould take 
the Col- place only when the demand exceeded five ſous. 
— This ordinance was a local law; for in St Lewis's 
ces. | 7 ; 1 ume 


1 . w 
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time (*) it was ſufficient that the value was more B 6 © * 


more than twelve deniers. Beaumanoir (e) heard XXVII. 
a gentleman of the law affirm, that formerly there Ky 555g 
had been a bad cuſtom in France; of hiring a Beauma- 
champion for a certain time to fight their bat- 9'richap. 
tles in all cauſes. This ſhews that the uſage 323 72 2 


of judiciary combats muſt have had at that time (0) Se ths 


0 nee extent. | 2 
1 . voitts, 
| 2 i cap. 28. 
| C H A P. XX. pag. 203. 
Origin of the Point of Hencur. 


WE meet with inexplicable enigma's in the 


codes of the laws of the Barbarians. The 
law of (?) the Friſians allows only half a ſou in (e) Addi- 
compoſition to a perſon that had been beaten with e oY. 
a ſtick ; and yet for ever ſo ſmall a wound it — 
allows more. By the Salic law, if a freeman tit. 5. 
gave three blows with a ſtick to another freeman, 
he paid three ſous; if he drew blood, he was pu- 
niſhed, as if he had wounded him with ſteel, and 
he paid fifteen ſous : thus the puniſhment was 
proportioned to the greatneſs of the wound. The 
law of the Lombards (*) eſtabliſhed different com- ( Book t. 
8 for one, two, three, four blows; and ſo dit. E. 53. 
At preſent, a ſingle blow is equivalent to a 
hundred thouſand. 
The conſtitution of Charlemain inſerted in the 
law (*) of the Lombards, ordains, that thoſe who (*) Book 2, 
were allowed the trial by combat, ſhould fight tit. 5.423. 
with baſtons. Perhaps this was out of regard to 
the clergy ; or prebably, as the uſage of legal 
Guels gained ground, they wanted to render them 
X 2 leſs 
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Boon leſs ſanguinary, The capitulary of Lewis the 


XXVII. Debonnaire, allows the liberty of chuſing to fight 
In | proceſs of 


. 20. either with the ſword or baſton. 
time none but bondmen fought with the baſ- 

(1) See ton ((). 

— Here I ſee the firſt riſe and formation of the 

64. pag- Particular articles of our point of honour. The ac- 

328. cuſer began with declaring in the preſence of the 
judge, that ſuch a perſon had committed ſuch an 
action; and the accuſed made anſwer, that he 

6% bid. lied (); upon which the judge gave orders for 


the duel. It became then an eſtabliſhed rule, that 


whenever a perſon had the lye given him, it was 


incumbent on him to fight. 


(") See Upon a man's declaring he would fight, he 
Beauma- could not afterwards depart from his word; if he 


noir, chap. 


— did, he was condemned to a penalty. Hence this 
and 329 rule enſued, that whenever a perſon had engaged 
his word, honour forbad him-to recal it. 

Gentlemen Þ fought one another on horfeback, 
and armed at all points; villains ꝓ fought on foot, 
and with baſtons. Hence it followed that the baſ- 


ton was looked upon as the inſtrument of inſults 


and affronts ; | becauſe to ſtrike a man with it 
was treating him like a villain, 

None but villains fought with their $ faces un- 
covered; ſo that none but they could receive a blow 


* Added to the Salic law in 81 

| + See in regard to the arms of 6 the combatants, Beaumanoir 
chap. 61. pag. 308. and chap. (4. Pag. 328. 

1 Ibid. chap. 64. pag. 328. See alſo the charters of S. Au- 
bin of Anjou, quoted by Galland, pag. 264. 

| Among the Romans it was not infamous to be beaten with 
a flick, lege ifus fuſtium De iis gui notantur infamia. 

$ They had oaly the baſton and buckler. W chap. 
64- Peg · 326, | 
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6h thi füce. Therefore à box on the ear became Book 


an infuty that mult be expiated with blood, be- 
cauſe 1 perſon whid received it, had been treated 


as a villain. 
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XXVIII 
Chap. 20 


The ſeveral people of Germany were no leſs ſen- 


fible than we, of the point of honour; nay, they 
were more ſo. Thus the moſt diſtant relations 
took 4 very conſiderable ſhare to themſelves in 
every affront,” and on this all their codes are found- 


ed. The law () of the Lombards ordains, that, (*)Bookz. 
whoſoever goes attended with ſervants to beat a dt. 6-4 1. 


man by. ſurpriſe, in order to load him with 
ſhame, and to render him ridiculous, ſhould pay 
half the compoſition ou he would owe if 


he had killed him (7); and if through the ſame (7)Books. 
motive he tied or bound him, he ſhould pay three dit. 6. $ 2. 


| u_ of the ſame compoſition. 


Let us then conclude that our n were 
extteniely ſenſible of affronts ; but that affronts 


of a particular kind, ſuch as being ſtruck with 


a certain inſtrument on à certain part of the body, 
and in a certain manner, were as yet unknown'to 
them. All this was included in the affront of 
being beaten, and in this caſe the proportion of 
the exceſs conſtituted the greatneſs of the outrage, 


C HAP. XXI. 


A niew Reflexion upon the Point of Honour 
among the Germans. 


was a great infamy, ſays Tacitus (*), among () B- 
the Germans for a perſon to leave his buckler be- moribus 


mi fortune of this kind have deftroyzd themſelves. 
R 3 Thus 


rerma 20 


bind bim in battle ; for which reaſon mam after 4 1. 
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Boon Thus the ancient Salic law () allows a_compol>, 
. tion of fifteen ſous to any perſon that had heen in- 
05 5 the juriouſly reproached with having left his buckler 
Pagus behind him. 
egis Sa- When Charlemain * amended the Salic law, he 
Foo: allowed in this caſe no more than three ſous in 

compoſition. As this prince cannot be ſuſpected 
of having had a deſign to eneryate the mili- 
tary diſcipline ; it is manifeſt that ſuch a change 
was owing to that of arms, and that from this 


change of arms a great number of uſage derive 
their origin, 


CHAP, XXII. 
xe 2 the In relative to judicial Combats, 


UR connexions with the fair ſex are founded 
on the pleaſure of enjoyment ; on the 
happineſs of loving and being beloved; and like- 
wiſe on the ambition of pleaſing the ladies, becauſe 
they are the beſt judges of ſome of thoſe things 

- which conſtitute perſonal merit. This general de- 
fire of pleaſing produces gallantry, which is not 
love itſelf, but the delicate, the volatile, the py: 
petual diſſembler of love. 

According to the different circumſtances of every 
country and age, love inclines more to one of thoſe 
three things than to the other two. Now I main: 
tain, that the prevailing ſpirit at the time of our 


judical combats, muſt naturally have been that of 
gallantry. 


* We hive both the ancient law and that which was amended 
by this prince. 
I find 


— 
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1 find in the law of the Lombards (*), that Boon 


if one of the two champions was found to have 
any magic herbs about him, the judge 


order- 0 = wi 


ed them to be taken from him, and obliged tit. 55. 
him to ſwear he had no more. This law could be + *' 


founded only on the vulgar opinion; it was fear, 
the ſuppoſed contriver of ſuch a number of inven- 
tions, that made them imagine this kind of preſ- 
tiges. As in the ſingle combats, the champions 
were armed at all points; and as with heavy arms, 
both of the offenſive and defenſive kind, thoſe of 
a particular temper and force were of infinite 
advantage ; the notion of ſome champions hav- 
ing inchanted arms, muſt certainly have turned 
the brains of -a great many people. | 

Hence aroſe the mavellous ſyſtem of chivalry. 
The minds of all ſorts of people quickly imbibed 
theſe extravagant ideas. Then it was they had 
the romantic notions of knight-errants, necro- 
mancers, and of fairies, of winged or intelligent 
horſes, of inviſible or invulnerable men, of magi- 
cians who concerned themſelves in the birth and 
education of great perſonages, of inchanted 
and diſinchanted palaces, of a new world in the 
midſt of the old one, the uſual courſe of na- 
ture being left only to the lower claſs of man- 

Knight errants ever in armour, in a part of the 
world abounding with caſtles, forts, and robbers, 
placed all their glory in puniſhing injuſtice, and in 
protecting weakneſs. Hence our romances are 
full of gallantry founded on the idea of * 
joined to that of ſtrength and protection. "a 


R 4 Such 


% 


* 


280 

B 0.0 K 
XX 

Chap 


| life. 


THE SPIRET 


Such was the originaF of . gallantry, when they 


9 formed the notion of an exirgordinary race of 


men, who at the ſight of a virtuous and beauti- 


ful lady in diſtreſs, were inclined to expoſe them» 


ſelves to all hazards for her ſake, and to en- 
deavour to pleaſe her in the common actions of 


Our romances fattered this deſire of dealing; 
and communicated to a part of Europe that ſpirit 
of gallantry, which we may venture to affirm was 


very little known to the ancients. 


The prodigious luxury of that immenſe ity 
Rome encouraged ſenſible pleaſures. Fhe tran- 
quility of the plains of Greece gave rife to ten 
der * and amorous ſentiments, The idea of 
knight-errants, protectors of the virtus and 
beauty of the fair-ſex, was productive of gal- 
lantry. 

This ſpirit was W by the cuſtom of 
turnaments, which uniting the rights of valour 
and love, added ſtill a conliqerable importange to 
gallantry. 


CHAP. XXII. 
Of the Coe of Laws on judicial Combats: 


8 O ME perhaps will have a curioſity to ſee this 
abominable cuſtom of judiciary combat reduced 

to principle, and to find a code of ſuch extraordi- 
nary laws, Men, though reaſonable in the main, 
reduce their very prejudices to rule. Nothing was 
more contrary to good ſenſe, than thoſe combats : 
and yet when once this point was laid down, a kind 
* yee the Greek romances of the middle age. 
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of prudential management was uſed in eartyiag i it Bo'o' 
* > XXVin. 
into execution. * Chip. 24+ 
In order to be thoroughly aehuainted with the 
juriſprudence of thoſe times, it is neceflary to read 
with attention che regulations of S. Lewis, who 
made fuch great changes in the judiciary order. 
Defontaines was cotemporary with that prince: 
Beaumanoir wrote after * him; and the reſt lived 
fince his time, We muſt therefore look for the an- 
cient practice in the mam that have been 


made of it. 
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Rules eſtabliſbed in the judicial Combat. 


WIEN there happened () to be ſeveral ac · (j Beau- 
cuſers, they were obliged to agree among manoir, 
themſelves that the on might be carried on OS — 
a ſingle proſecutor; and if they could not agree, an 45 
the perſon before whom the action was brought, 
appointed one of them to proſecute the quarrel. 

When (*) a gentleman challenged a villain, he (1 Ibid. 
was obliged to preſent himſelf on foot with buck- Chap. 64. 
ſer and baſtoon; but if he came or horſeback, agg 
armed like a gentleman, they took his horſe and 
his arms from him; and ſtripping him to his 
ſhirt, they compelled him to fight in that condition 
with the villain, 

Before the combat the () magiſtrates ordered (*) Ibid. 
three banns to be publiſhed. By the firſt the rela- P38: 33% 
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tions of the parties were commanded to retire ; 

by the ſecond the people were warned to be ſilent; f 

1 and the third prohibited the giving any aſſiſtance i 
In the year 1283. . 
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Book to either af the parties, under ſevere penalties; 
XXVIIL. nay, even on pain of death, if by this aſſiſtance 
either of the combatants 1 happen to be 
vanquiſhed, | 
6% Beau- The officers belonging to the civil magiſtrate (f) 
—＋ 4 guarded the liſt or incloſure where the battle was 
pag- 330- fought ; and in caſe either of the parties declared 
himſelf deſirous of peace, they took particular 
notice of the actual ſtate in which things ſtood at 
that very moment, to the end that they might be 
reſtored to the ſame ſituarion, in caſe they did not 
(*) Ibid. come to an accommodation (8). 

When the pledges were received either for a crime 
or for falſe judgment, the parties could not make 
up the matter without the conſent of the lord: and 

when one of the parties was overcome, there could 

be no accommodation without the permiſſion” of 
the count *, which had ſome Dna to our let - 
ters of grace. 

But if it happened to be a capital crime, od the 
lord, corrupted by preſents, conſented to an ac- 
commodation ; he was obliged to pay a fine of 
ſixty livres, and, and the right + he had of pus 
niſhing the malefactor devolved to the count. 

Thbere were 2 great many people incapable either 
of offering, or of accepting battle. But liberty 
was given them in trial of the cauſe to_chuſe a 
champion ; and that he might have a ſtronger 
intereſt in defending the party, in whoſe behalf 


| ® The great vaſials had particular privileges. 

+ Beaumanoir, chap. 64. pag. 330. ſays, he loſt his juriſdic- 
tion : theſe words in the authors of thoſe days have not a general 
Hegnification, but a ſignification limited to the affair in queſtion, 
Defontaines, chap, 21. art, 29. 

he 
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he appeared, his hand was cut off if he loft the B r 
battle“. XXVII. 
When capital laws were made in the laſt century 9 
againſt duels, perhaps it would have been ſufficient 
to have deprived a warrior of his military capa- 
city, by the loſs of his hand; nothing in general 
being a greater mortification to mankind than to 
ſurvive the loſs of their character. 
When (*) in capital caſes the duel was fought (o) Beo- 
by champions, the parties were placed where they I 
could not behold the battle; each was bound 2 330. 
with the cord that was to be uſed at his execution, 
in caſe his champion was overcome. 

The perſon overcome in battle, did not always 
Joſe the point conteſted ; if, for inſtance (), they ()* 0 _ 
fought on an imparlance, he loſt only the im- ip =_ 
parlance, 


c HAP. XXv. 


Of the Bounds preſcribed to the Cuſtom of ju. 
cial Combats. 


HE N pledges of battle had been received 

upon a civil affair of ſmall importance, the 

lord obliged the parties to withdraw them. 

If a fact was notorious (*) ; for inſtance, if a (*) Ibid. ] 
man had been aſſaſſinated in the open market- chap. = 
place, then there was neither a trial by witneſſes, DE . wan 
nor by combat; the judge gave his deciſion from 43. pag. 
the notoriety of the fact. 239 


When the court of a lord had often determined 


* This cuſtom, which we meet with in the capitularies, was 
ſtill ſabſiſting at the time af Beaumanoir. See chap. 61. pag. RX 


315. 
after 
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XXVII 
Chap. 25 
(') Beau- 
manoir, 
Chap. 61. 


Pag - 314+ 
See alſo 
Defon- 
taines, 
Chap. 22. 
(=) Ibid. 
chap. 63. 
Pag. 322. 
(*) Ibid. 


(*) Ibid. 


(% Ibid. 


pag· 323. 


HE S PIA II 


B TH After tlie fame manner, 4nd the uſagt wis thus 


known (), the lord refuſed to grant the parties the 
' privilege of daelling, to the end that the ufiges 
might not be altered by the different ſucceſs of 
the combats. | | 
They were not allowed to inſiſt upon dbelling 
but for (®) themſelves, for fore one belonging to 
their family, or for their liege lod. 
When the accufed had been acquitted (%), 'ano- 
cher relation could not infiſt on fighting bim; 
otherwiſe diſputes would never be terminated. 


If  perfon appeared agditi in public, whoſe re- 


Jations, upon a ſuppoſition of his being mördered, 
wanted to revenge his death; there was then no 
toom for 4 combat: the fame may be ſaid (*) if 
i by a nctorious abſence the fact was proved to be 
impoſſible. | 1 

If a man (f) who had been mortally wounded, 
had diſculpated before his death che perſon accuſed, 
and named another, they did not proceed to a 
duel; but if he had mentioned nobody, his decla- 
ration was looked upon only as a forgiveneſs on 
Ris death-bed ; the proſtcution was contiaued, 
and even among gentlemen they could make war 
againſt each other. | 

When there was a war, and one of their rela- 
tions had given or received pledges of battle, the 
right of war ceaſed ; for then it was thought that 
che parties wanted to purſue the ordinary c6urſe' of 
juſtice ;* therefore he that continued the war would 
have been ſentenced to repair all damages. 

Thus the practice of judiciary combat had this 
advantage, that it was apt to change a general 
into a particular quarrel, to reſtore the courts of 

Judicature 


lating to women's dowries. 
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judjcatare ta their authority, and to reduce to 3 III. 
ciyil Rate thoſe who. were go longer governed but Chap. 25, 
by the law of nations. 

As there are an infinite number of wiſe things 


that are managed in à very fooliſh manner; ſo 
there ate many fooliſh things that are very vig 


conducted. 


When a man (i) who was appealed of a crime, () Beau- 
viſibly ſhewed, that jt had been committed hy the — 
appellant himſelf, there could be then no pledges — oy 
of battle ; for there is no criminal but would pre- 
fer a duel of uncertain event to a certain pu- 
niſhmenr. | 

There were no duels () in affairs decided by ar- () Ibid. 
biters, nor by eecleſiaſtic courts: nor in caſes rey Pg. 335+ 


A woman, ſays Beaumanoir, cannot fight. If 3 
woman appealed a perſon without naming her 
champion, the pledges of battle were not ac- 
cepted. It was alſo requiſite that a woman ſhauld 
be authorized (() by her baron, that is, by her (0) Wbid. 
huſband, to appeal; but ſhe might be appealed pag. 325. 
without this authority. 

If either the appellant, or the (*) appellee were (i) Ibid. 
under fifteen years of age, there could be no com- Chap. 63. 
bat. They might order it, indeed, in diſputes re- See als” 


lating to orphans, when their guardians or truſtees what I 
have ſaid 


were willing to run the riſk of this procedure. in che nn 


The caſes in which a bondman was allowed to book. 
fight, are, I think, as follows. He was allowed 
to fight another bondman ; to fight a freeman, 
or even a gentleman, in caſe they were ap- 
pellants ; but if he was the appellant (“) him- (+) Ibid, 
ſelf, the others might refuſe to fight; and even SY 
the®' 
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Boor the bondman's lord had a right to take him 
— Us out of the court. The bondman might by his 
5.  lord's charter (*) or by uſage, fight with any 


(*) Defon- 3 A. 
taines, freeman; and the church “ pretended to this right 


| chap. 22. for her bondmen, as a mark of reſpe& + due to 


her by the laity. 


CH AP. XXVI. 
Of the judiciary Combat between one of the Par- 
ties, and one of the Witneſſes. 


() Chap. BD EAUMANOIR informs us (?) that a per- 

= Pag. ſon who ſaw a witneſs going to ſwear againſt 

* him, might elude the ſecond, by telling the 

. judges, that his adverſaries produced a falſe and 

ſlandering witneſs; and if the witneſs was willing 

to maintain the quarrel, he gave pledges of bat- 

tle. They troubled themſelves no farther about 

the inqueſt; for if the witneſs was overcome, it 

was decided, that the party had produced a falſe 
witneſs, and he loſt his cauſe. 

It was neceſſary the ſecond witneſs ſhould be pre- 
vented from ſwearing ; for if he had made his 
atteſtation, the affair would have been decided by 
the depoſition of two witneſſes. But by ſtaying 
the ſecond, the depoſition of the firſt witneſs was 
of no manner of uſe, 

The ſecond witneſs being thus rejected, the 
party was not allowed to produce any others, but 
he loſt his cauſe; in caſe, however, there had 


* Habeant bellandi et teſtificandi licentiam. Charter of Lewis 
the Fat, in the year 1118, 
+ Ibidem. 


been 


cen 
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been no pledges of battle, he might produce Boo «x 
XXVIII. 

other witneſſes, | Chap. 26. 
- Beaumanoir obſerves (), that the witneſs might (e) Chap. 
ſay to the party he appeared for, before he made 6. 3. Pag-39- 
his depoſition : I do not care to fight for your _ 
quarrel, nor to enter into any debate; but if you 
are willing to fland by me, I am ready 10 tell the 
trutb. The party was then obliged to fight for 
the witneſs, and if he happened to be overcome, 
he did not loſe his cauſe “, but the witneſs was 
rejected, 

"This, I believe, was a limitation of the ancient 
cuſtom ; and what makes me think ſo, is, that we 
find this uſage of appealing the witneſſes, eſtabliſhed - 


in the laws of the (*) Bavarians and () Burgun- (Tix 16, 


dians without any reſtriction. 

I have already made mention of the conſtitution 
of Gundebald, © againſt which Agobard + and 
S. Avitus Þ made ſuch loud complaints. When 
&* the accuſed (ſays this prince) produces witneſſes 
« to ſwear that he bas not committed the crime, the 
©. accuſer may challenge one of the witneſſes to a com- 
« bat; for it is very juſt, that the perſon who has 


(Tit. 45. 


offered to ſwear, and has declared that be was 


* certain of the truth, ſhould make no difficulty to 


„maintain it.” Thus the witneſſes were de- 


prived by this king of every kind of ſubterfuge to 
avoid the judiciary combar. 


® But if the battle was fought by champions, the champion 
that was overcome had his hand cut off, 

+ Letter to Lewis the Debonnaire. 

t Life of S. Avitus. 
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| (*)Book2.ceeding ages (). 


chan 6. Make his complaint of any outrage committed 


CHAP. XXVI. I 
Of the judicial Combat between one of the Pat. 
ties, and one of the Lord's Peers, Appeal of 


Falſe Judgment. 


. A the nature of judicial combats was to ter» 
Chap. minate the affair for ever, and was incompa - 
(*) aw tible with (*) a new judgment, and new proſecu- 
* tions; an appeal, ſuch as is eſtabliſned by the Ro- 
pag. 22. man and Canon laws, that is, to a ſuperior court, 
in order to rejudge the proceedings of an inferior, 
was a thing unknown in France. 
This is a form of proceeding to which a warlike 
nation, entirely governed by the point of honour, 
was quite a ſtranger; and agreeably to this very 
(*) Tbid. ſpirit, the ſame methods (d) were uſed againſt the 
chap. 61. judges, as was allowed againſt the parties. 
. = An appeal among the people of this nation was 
pag. 338. a challenge to fight with arms, a challenge decided 
| by blood, and not by an invitation to a paper quar- 


rel, the knowledge of which was deferred to ſuc- 


chap. 15+ Thus S. Lewis in his litres ſays, that an 


appeal includes both felony and iniquiry. Thus 
0) Beau- Beaumanoir tells us, that if a vaſſal () wanted to 
manoir, 
pag. 310. againſt him by his lord, he was firſt obliged to 
_ _ denounce that he | wry his fief : after which he 
67. — P- appealed to his lord paramount, and offered 
337 pledges of battle. In like manner the lord re- 
nounced the homage of his vaſſal, if he rel 
him before the count. 


A vaſſal 


malicious: now, to utter ſuch words againſt his 


A väſſal to appeal his lord of falſe judgment, B oo « 

was telling him, that his ſentence was unjuſt and III. 
Chap. 27. 

lord, was in ſome meaſure committing the crime 
of felony. 
Hence, inſtead of bringing an appeal of falſe 
judgment againſt the lord, who appointed and di- 
rected the court, they appealed the peers of whom 
the court itſelf was formed: by which means they 
avoided the crime of felony; for they inſulted 
only their peers, with whom they could always 
account for the affront. 

It was a very (6) dangerous thing to appeal the (e) Beau- 
peers of falſe judgment. If the party waited till ere 
judgment was pronounced, he was obliged to fight — —_ 
them all (% when they offered to make good (% Ibid. 
their judgment. If the appeal was made before pag- 314. 
all the judges had given their opinion, he was 
obliged to fight all who had agreed in their judg- 
ment. To avoid this danger, it was uſual to 
petition the lord () to direct that each peer (i) Thig. 
ſhould give his opinion out loud; and when chap. 61. 
the firſt had pronounced, and the ſecond was going 5: 3'4* 
to do the ſame, the party told him that he was 
a liar, a knave, and a ſlandeter, and then he had 
to fight only with that peer. 

Defontaines * would have it, that before an ap- 
peal was made of falſe judgment, it was cuf- 
tomary to let three judges pronounce ; and he does 
not ſay, that it was neceſſary to fight them all 
three, much leſs that there was any obligation to 
fight all thoſe who had declared themſelves of the 


Chap. 22. art. 1. 10, and 11. he ſays only, that each of 
them was allowed a ſmall fine. 
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Book ſame opinion. Theſe differences ariſe from this, 
_ that there were few uſages exactly in all parts 

'the ſame ; Beaumanoir gives an account of what 


paſſed in the county of Clermont; and Defon- 
taines of what was practiſed in Vermandois. 


(&) Beau-- When (*) one of the peers had declared that 


manoir, he would maintain the judgment, the judge or- 

chap. 61. dered pledges of battle to be given, and likewiſe 

P'S'3'+ took ſecurity of the appellant, that he would 
maintain his appeal. But the peer who was ap- 
pealed gave no ſecurity, becauſe he was the lord's 
vaſſal, and was obliged to defend the appeal, or 
to pay the lord a fine of ſixty livres. 


% Ibid. If the (ö) appellant did not prove that the 


Defon- judgment was falſe, he paid the lord a fine of 
chap. 22. ſixty livres, the ſame fine (®) to the peer whom 
art. 9. he had appealed, and as much to every one 
) De- of thoſe who had openly conſented to the judgment. 
* When a perſon violently ſuſpected of a capital 
art. 9. Crime, had been taken and condemned, he could 
make no appeal (") of falſe judgment: for he 
(*) Beau- would always appeal either to prolong his life, or 
manoit, to get an abſolute diſcharge. 
36 _ If a perſon () ſaid that the judgment was falſe 
G Ibid, and bad, and did not offer to make his words 
chap. 16. good, that is to fight, he was condemned to a 
-<- frag fine of ſix ſous, if a gentleman ; and to five 
fontaines, ſous, if a bondman, for the injurious expreſſions 
chap. 22. he had uttered, | 
r The judges or peers (*) who were overcome, for- 
(?)Defon- feired neither life, nor limbs; but the perſon who 
tunes, appealed them was puniſhed with death, if it hap- 
Chap. 22. 
at. 7, Pened to be a capital crime “. 
This 
* Sec Defontaines, chap, 21, art. 11, and 12, and 9 


did not like it; they might declare, that they taines, 
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This manner of appealing the peers of falſe goo x 
judgment, was to avoid appealing the lord him- XXVIII. 
ſelf. If () the lord had no peers, or had not a C . 
ſufficient number, he might, at his own expence, 3 


hire Þ peers of his lord paramount; but theſe peers chap. 62. 
were not obliged to pronounce judgment if they Ha 
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were come only to give their opinion: in that chap. 22. 
particular caſe , the lord himſelf pronounced ſen- 

tente as judge; and if an appeal of falſe judg- 

meat was made againſt him, it was his buſineſs 

to ſtand the appeal. | Fs | 

If the lord happened () to be ſo very poor as (9 Ibid. 
not to be able to hire peers of his paramount, chap. 62, 
or if he neglected to aſk for them, or the pa- Pas. 32.22 
ramount refuſed to give them, then as the lord 
could not judge by himſelf, and as no body was 
obliged to plead before a tribunal where judgment 
could not be given, the affair was brought before 
the lord paramount. 

This, I believe, was one of the principal cauſes 
of the ſeparation between the juriſdiction and the 
fief, from whence aroſe that maxim of the French 
lawyers, The fief is one thing, and the juriſdidlion 
another. For as there was a vaſt number of peers 
who had no ſubordinate vaſſals under them, they 
were incapable of holding their court; all affairs 
were then brought before their lord paramount, and 
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who diſtinguiſhes the caſes in which the appellant of falſe judg- 
ment loſes his life, the point conteſted, or only the imparlance. 
+ The count was not obliged to lend any. Beaumanoir, chap. 
67, p. 337- 
25 No body can paſs judgment in his court, ſays Beaumanoir, 
chap 67. p. 336. and 337. 


-. * 


2 they 


[ 
nt; 
+4: 
1 
1 
1 
1 
1 
i! 
| 
1 
| 
ö 
x 


- 3 = 
— — — —— 


—— 


— 


— —— — — — 
2 


308 


B o o x 
XXVIII. 
Chap. 27 
(0 Defon- 
taine's 
Chap. 21. 
art. 27, 
and 28. 


(f) Ibid. 
art. 28. 
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they loſt the privilege of pronouncing cada be- 
cauſe they had neither power nor will to claim it. 

All the peers (*) who had agreed to the judg- 
ment, were obliged to be preſent when it was pro- 
nounced, that. they might follow one another, and 
ſay Yes to the perſon who, wanting to make an 
appeal of falſe judgment, aſked them whether they 
followed; for-Defontaines ſays (), that it is an 
affair of curteſy and loyalty, and there is no ſuch 
thing as evaſion or delay, From hence, I imagine, 
aroſe the cuſtom ſtill followed in England, of 
obliging the jury to be all unanimous in their ver- 
dict in caſes relating to life and death. 

Judgment was therefore given according to the 
opinion of the majority : and if therg was an 


equal diviſion, ſentence was pronounced, in cri- 


(0) Chap. 


minal caſes, in favour of the accuſed; in caſes of 


debt, in favour of the debtor; and in caſes of in- 


heritance, in favour of the defendant. 
Defontaines obſerves (*), that a peer could not 


21-Ut 37. excuſe himſelf by ſaying that he would not fit in 


court if there were only four *, or if the whole 
number, or at leaft the wiſeſt part, were not pre- 
ſent. This, is juſt as if he were to ſay in the 
heat of an engagement, that he would not aſſiſt 
his lord, becauſe he had not all his vaſſals with 
him. But it was the lord's buſineſs to cauſe his 
court to be reſpected, and to chuſe the braveſt and 
moſt knowing of his tenants. This J mention in 


order to ſhew the duty of vaſſals, which was to 


fight and to give judgment; and ſuch indeed was 
this duty, that to give judgment was all the ſame 
as to fight. 


* This number at leaſt was neceſſary, Defontaines, chap, 
21. art. 30, 
It 
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It was lawful for a lord who went to law with Book 


his vaſſal in his own court, and was caſt, to ap- Fecoboony 


peal one of his tenants of falſe judgment. But as 
the latter owed a reſpect to his lord for the fealty 
he had vowed, and -the lord on the other hand 
owed benevolence to his vaſſal for the fealty ac- 
cepted ; it was cuſtomary to make a diſtinction 
between the lords affirming in general, that the (=) Beau- 
Judgment (*®) was falſe and unjuſt, and imput- manoir, 
ing perſonal (*) prevarications to his tenant. In = — 
the former caſe, he affronted his own court, and (x) Ibid, 
in ſome meaſure himſelf, ſo that there was no room 
for pledges of battle. But there was room in the 
latter, becauſe he attacked his vaſſal's honour; and 
the perſon overcome was deprived of life and pro- 
perty, in order to maintain the public tranquility. 

This diſtinction, which was neceſſary in that par- 
ticular caſe, had afterwards a greater extent. Beau- 
manoir ſays, that when the appellant of falſe 
judgment attacked one of the peers by perſonal 
imputation, battle enſued ;' but if he attacked 
only the judgment, the peer appealed was at li- 
berty (0) to determine the diſpute either by bat- () Beau- 
tle, or by law. But as the prevailing ſpirit in gg 
Beaumanoir's time was to reſtrain the uſage of ju- —_— 
dicial combats, and as this liberty which had been and 338 
granted to the peer appealed, of defending the 
judgment by combat or not, is equally con- 
trary to the ideas of honour eſtabliſhed, in thoſe 
days, and to the obligation the vaſſal lay under 
of defending his lord's juriſdiction; I am apt to 
think that this diſtinction of Beaumanoir's was 


owing to a new regulation among the French, 
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I would not have it thought, that all appeals 


of falſe judgment were decided by battle; it fared 
with this appeal as with all others. The reader 


may recollect the exceptions mentioned in the 25th 
chapter, Here it was the bufineſs of the ſuperior 
court to examine whether it was proper to with- 
draw the pledges of battle or not. 

There could be no appeal of falſe judgment a- 
gainſt the king's court; becauſe as there was no 


one equal to the king, no one could appeal him; 


and as the king had no ſuperior, none could ap- 
al from his court. 

This fundamental regulation, which was necef- 
ſary as a political law, diminiſhed alſo as a civil 
law the abuſes of the judicial proceedings of thoſe 
times. When a lord was raid (*) that his court 
would be appealed of falſe judgment, or perceived 
that they were determined to appeal; if juſtice 
required there ſhould be no appeal, he might pe- 
tition for peers from the king's court, who could not + 


be appealed of falſe judgment, Thus king Philip, 


ſays Defontaines (*), ſent his whole council to judge 
an affair in the court of the Abbot of Corbey. 

If the lord could not have Judges from the 
king, he might remove his court into the king's, 
if he held immediately of him : but if there were 
intermediate lords, he had recourſe to his para- 
mount, removing from one lord to another, till he 
came to the ſovercign. 

Thus notwithſtanding they had not in thoſe days 
either the practice or even the idea of our modern 
appeals, yet they had recourſe to the king, who 
was the ſource from whence all thoſe rivers flowed, 
and the ſea into which they returned. 


CHAP. 
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CHAP. XXVII. 
Of the Appeal of Default of Fuſlice. 
HE appeal of default of juſtice was when the Boo« 


— —_ 5 
2 — — — 


— 
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court of a particular lord deferred, evaded, Ga. 8 
or refuſed to do juſtice to the parties. (© Third 


During the time of our princes of the ſecond capitulary 


ca 
race, though the count had ſeveral officers under neg 


him, their perſon was ſubordinate, but not their edition ot 


juriſdiction. Theſe officers in their court-days, Balaæius, 


aſſizes, or placita, gave judgment in the laſt re- 1 5 


ſort as the count himſelf; all the difference con- be Bala, 


ſiſted in the diviſion of the juriſdiction. For in- {ded to 
e law of - 


ſtance, the count had (*) the power of condemn- che Lom- 
ing to death, of Judggng of liberty and of the re- _ 
ſtitution of goods, which the centenarii had not. — To 
For the ſame reaſon there were higher cauſes (*) h Third 
reſerved to the king; namely, thoſe which directly capitulary 
concerned the political order of the ſtate. Such — pong 
were the diſputes between biſhops, abbots, counts, edition of 
and other grandees, which were determined by Valerian, 
the king, together with the great vaſſals “. 8 Mi * 
What ſome authors have advanced; namely, capitulary 
that an appeal lay from the count to the king's 7 — 1 
commiſſary or Miſſus Dominicus, is not well ground- 24 90 
ed. The count and the Miſſus had an equal juriſ- the law of 
diction (*) independent of each other: The whole — 
difference () was that the Miſſus held his Placita book 2. 


or aſſizes four months in the year, and the count 2 
the other eight. (*) Third 


capitulary 


If a perſon who had been condemned at an al- of the year 


* Cum fidelibus, Capitulary of Lewis the pious, edition ß 
Baluxius, p. 667. | 
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B O o & ſize *, demanded to have his cauſe tried over again, 
3 and was afterwards caſt, he paid a fine of fifteen 
ep. 28 ſous, or received fifteen blows from the judges 
who had decided the affair. 
When the counts or the king's commiſſaries did 
not find themſelves able to bring the great lords 
to reaſon, they made them give bail or ſecurity 4, 
that they would appear in the king's court: this 
was to try the cauſe, and not to rejudge it, I 
find in the capitulary of Metz , a law by which 
the appeal of falſe judgment to the king's court 
is eſtabliſhed, and all other kinds of appeal are 
proſcribed and puniſhed, | 
If they reſuſed to ſubmit to the judgment of 
the ſheriffs ||, and made no complaint, they were 
impriſoned till they had ſubmitted : but if they 
complained they were conducted under a proper 
guard before the king, and the affair was examined 
in his court. : 2 
There could be hardly any room then for an ap- 
peal of default of juſtice. For inſtead of its 
being uſual in thoſe days to complain, that the 


counts and others who had a right of holding 


(8) See the aſſizes, were not exact in diſcharging his duty; (e) 


law of it was a general complaint that they were too ex- 


— — act. Hence we find ſuch numbers of ordinances, 
, 


book 2. by which the counts and all other officers of juſtice 


ut. 52. are forbid to hold their aſſizes above thrice a 
art. 22. | 


* Pfacitum. 


+ This appears by the formula's, charters, and the capitularies. 
1 In the year 757, edition of Baluxius, pag. 180. art, g. and. 
10. and the Synod apud Firngs in the year 7 55+ art. 29. edition 
of Baluxius, pag. 175. Thele two capitularies were made under 
king Pepin. 
I The officers under the count, Scabini. 


year, 
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year, It was not ſo neceſſary to chaſtiſe their in- q,, « 
dolence, as to check their activity. XXVII. 
But, after an infinite number of petty lord- Chap. 25. 
ſhips had been formed, and different degrees of 
vaſſalage eſtabliſned, the neglect of certain vaſ- 
ſals in holding their courts gave riſe to this 
kind of appeal * ; eſpecially as very conſiderable 
profits accrued to the lord paramount from the 
ſeveral fines. 
As the cuſtom of judicial combats gained every 
day more ground, there were places, caſes, and times, 
in which it was difficult to aſſemble the peers, and 
conſequently in which juſtice was delayed. The 
appeal of default of juſtice was therefore intro- 
duced, an appeal that has been often a remarkable 
#ra in our hiſtory ; becauſe moſt of the wars of 
thoſe days were imputed to a violation of the po- 
litical law; as the cauſe, or at leaſt the pretence 
of our modern wars, is the infringment of the 
law of nations. 
ö Beaumanoir () ſays, that in caſe of default of () Chap. 
juſtice, battle was not allowed: the reaſons are 61. pag. 
theſe, 1. they could not challenge the lord, be- 3'5: 
cauſe of the reſpect due to his perſon ; neither 
could they challenge the lord's peers, becauſe the 
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A cale was clear, and they had only to reckon the 
> days of the ſummons, or of the other delays ; 
4 there had beeen no judgment paſſed, conſequently 

there could be no appeal of falſe judgment: in 
| fine, the crime of the peers offended the lord as 
4 well as the party, and it was againſt rule that 
n 


There are inſtances of appeals of default of juſtice ſo early 
dg the time of Philip Auguſtus, 


there 
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Boox there ſhould be battle between the lord and his 
XXVIIL ers. 


= "Sag But () as the defaule was novel by witneſſes 
manoir, before the ſuperior court; the witneſſes might be 
chap. 61- challenged, and then neither the lord nor his court 
Ps: 318. were offended. 

In caſe the default was owing to the lord's te- 
nants or peers by deferring juſtice or by evading 
judgment after paſt delays, then theſe peers were 
appealed of default of juſtice before the para- 

(*) Defon- mount; and if they were caſt, they (*) paid a 

— | fine to their lord. The latter could not give 

art. 24. them any aſſiſtance; on the contrary, he ſeized 
their fief till they had each paid a fine of ſixty 
livres. 

2. When the default was owing to the lord, 
which was the caſe whenever there happened not 
to be a ſufficient number of peers in his court to 
paſs judgment, or when he had not aſſembled his 
tenants or appointed ſomebody in his room to 
aſſemble them, an appeal might be made of the 
default before the lord paramount; but then the 

0) Ibis party () and not the lord was ſummoned, becauſe 
art. 31. of the reſpect due to the latter. 

The lord demanded to be tried before the para- 
mount, and if he was acquitted of the default, 
the cauſe was remanded to him, and he was like- 

(=) Beau- wiſe paid a fine of (*) ſixty livres. But if the 
—_— default was proved, the penalty () inflicted on him 
* 
ag. 312. was to loſe the trial of the cauſe, which was to be 
(*) \Defon- then determined in the ſuperior court. And in- 
nine deed, the complaint of default was made with no 


chap. 21. 
art, 29. other view. 


3. If 
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3. If the lord was ſued ® in his own court, Boon 


which never happened but upon diſputes relative VIII. 


to the fief; after letting all the delays paſs, the W 


lord himſelf (*) was ſummoned before the peers in () Ibid. 

the ſovereign's name, whoſe permiſſion was neceſ- chap. 34 

ſary on that occaſion, The peers did not make 

the ſummons in their own name, becauſe they 

could not ſummon their lord, but they could ſum- 

mon (?) for their lord. 0%) Defon- 
Sometimes (*) the appeal of default of juſtice — bY! 

was followed by an appeal of falſe judgment, art. 9. 

when the lord had cauſed judgment to be paſſed, (*) Beau- 


notwithſtanding the default. — 


The vaſſal + who had wrongfully appealed his pag. 318. 


lord of default of juſtice, was ſentenced to pay a 
fine according to his lord's pleaſure. 

The inhabitants of Gaunt () had appealed the ( Beau- 
earl of Flanders of default of juſtice before the — 
king, for having delayed to give judgment in his — = 
own court. Upon examination it was found, that 
he had uſed fewer delays than even the cuſtom of 
the country allowed. They were therefore re- 
manded to him; upon which their effects to the 
value of ſixty thouſand livres were ſeized. They 
returned to the king's court in order to have the 


This was the caſe in the famous difference between the lord 
of Nele and Joan counteſs of Flanders, under the reign of 
Lewis-VIIT, He ſued her in her own court of Flanders, and 
ſummoned her to give judgment within forty days, and after- 
wards appealed in default of juſtice to the king's court. She an- 
ſwered, he ſhould be judged by his peers in Flanders. The king's 
court determined that he ſhould nut be remanded, and that the 
counteſs ſhould be ſummoned. 

+ Beaumanoir, chap. 61 pag. 312. But he that was neither 
_ nor vaffal to the lord, paid only a fine of fixty livres. 

7 


4 fine 


1 4 
1 i 
, ( 
1 0 

= 

| 
1 
K 
vi > 
4 
3 
| 8 
= 
1 * 
EA 

. 

4 * 
a 


316 THE SPIRIT 


Boox fine moderated ; but it was decided that the earl 

XXVIII. might inſiſt upon the fine, and even upon more 

Chap. 28. if he pleaſed. Beaumanoir was preſent at thoſe 
judgments. 

4. In other diſputes which the lord might have 
with his vaſſal, in reſpe& to the body or honour 
of the latter, or to goods that did not belong to 
the fief, there was no room for an appeal of de- 
fault of juſtice; becauſe the cauſe was not tried 
in the lord's court, but in that of the para- 

6% Chap. mount: vaſſals, ſays Defontaines (), having no 
21. art. 35. power to give judgment on the body of their 
lord. 

I have been at ſore trouble t. to give a clear idea 
of thoſe things, which are ſo obſcure and con- 
fuſed in ancient authors, that to diſentangle them 


from the chaos in which they were involved, may 

be reckoned a new diſcovery. « 

C HAP. XIII. 

Epoch of the Reign of St. Lewis. 1 

T. Lewis aboliſhed the judicial combats in all t 

the courts of his demeſne, as appears by the i © 

| ordinance (t) he publiſhed on that account, and ( i 
4 — by the inſtitutions. b 
(*) Book. But he did not ſuppreſs them in the courts of ” 
— fe -* bis“ barons, except in the caſe of appeal of falſe 0 


book 2. Judgment. 

chap. 1. A vaſſal could not appeal the court of his lord 

—_—_— judgment, without demanding a judicial Wh ju 
combat againſt the judges who had pronounced ch. 


* As appears every where in the inſtitutions, Ec. and Beau 
manoir, chap, 61. pag. zog. 
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ſentence. But St. Lewis (*) introduced the prac- Boo « 
tice of appealing of falſe judgment without fight- ETD 
ing, a change that may be reckoned a kind of — 9 


(*) Inſti- 
revolution. | tarions, 


He declared (7), that there ſhould be no appeal _ 10 
of falſe judgment in the lorſhips of his demeſne, pay 
becauſe it was a crime of felony. If it was a kind 2. chap. 
of felony againſt the lord, by a much ſtronger & 1 
reaſon it was felony againſt the king. But he 0) = 
conſented they might demand an amendment (“) chap 15. 
of the judgments paſſed in his courts 3 not be- () Ibid. 
cauſe they were falſe or iniquitous, but becauſe chap. 58. 
they did ſome prejudice (). On the contrary, he and book 
ordained, that they ſhould be obliged to make an 2. chap- 
appeal of falſe judgment againſt the courts of the 6 Ibid. 
barons (o), in caſe of any complaint. book 1. 

It was not allowed by the inſtitutions, as we Chap. 78. 
have already obſerved, to bring an appeal of falſe 3 
judgment againſt the courts in the king's de- chap. 15. 
meſnes. They were obliged to demand an amend- 
ment before the ſame court: and in caſe the bailiff 
refuſed the amendrnent demanded, the king gave + 
leave to make an appeal () to his court; or ra- C Ibid. 
ther interpreting the inſtitutions by themſelves, chap. 78. 
to preſent him (0) a requeſt or petition. (4) Ibid. 
With regard to the courts of the lords, S. Lewis chap. 15. 
by permitting them to be appealed of falſe judg- 
ment, would have the cauſe brought“ before the 2 
royal tribunal, or that of the lord paramount, and 47. 


not (*) to be decided by duel, but by witneſſes, 2d book 


2. chap. 


Ic. and 
* But if they wanted to appeal without falſifying the 3 


Judgment, the appeal was not admitted. Inſtitutions, book 2. noir, chap. 
chap, 15. | N 11. pag. 
58. 
purſuant 
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Bbo 2 purſuant to a certain form of proceeding, the rules 


XXVII 
Chap. 29. 


(f)Book 1. | 


. of which he laid down in the inſtitutions 6 
Thus, whether they could falſify the judg- 


chap. 1,2, ment, as in the court of the barons; or whether 


and 3, 


(*) Chap. 


22. art. 


16,and17, 
of St. Quintin, which belonged to the king's de- 


they could not falſify, as in the court of his de- 
meſne, he ordained, that they might appeal, with- 
out the hazard of a duel. 

Defontaines (5) gives us the two firſt examples 
he ever ſaw, in which they proceeded thus with- 
out a legal duel : one, in a cauſe tried at the court 


meſne; and the other, in the court of Ponthieu, 
where the count who was preſent, oppoſed the an- 
cient juriſprudence : but theſe two cauſes were de- 


cided by law. 
Here, perhaps, it will be aſked, why St. Lewis 


- ordained for the courts of his barons a different 


form of proceeding from that which he had eſta- 
bliſhed in the courts of his demeſne ? the reaſon 
is this: when St. Lewis made the regulation for 
the courts of his demeſnes, he was not checked 
or confined in his views: but he had meaſures to 
keep with the lords who enjoyed this ancient pre- 
rogative, that cauſes ſhould not be removed from 
their courts, unleſs the party was willing to ex- 


| poſe himſelf to the dangers of an appeal of fall: 


* (f) Chap. 


I. pag. 
30g. 


judgment. . St. Lewis preſerved the uſage of this 
appeal; but he ordained, that it ſhould be made 
without a judicial combat, that is, in order to 
render the change more inſenſible, he ſuppreſſed the 
thing and continued the terms. 
This regulation was not univerſally received in 
the courts of the lords. Beaumanoir (®) ſays, that in 
bes s time there were two ways of trying cauſes; one 
according 
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lords were at liberty_ to follow which way they Chap. 29. 


pleaſed ; but when they had pitched upon one in 

any cauſe, they could not afterwards have recourſe 

to the other. He adds (), that the count of (6) Chap. 
Clermont followed the new practice, whilſt his 61. pag. 
vaſſals kept to the old one; but that it was in 39 


his power to re-eſtabliſh the ancient practice when- 


ever he pleaſed, otherwiſe he would have leſs au- 
thority than his vaſſals. | | 

It is proper here to obſerve, that France was 
at that time (*) divided into the country of the (o) See 
king's demeſne, and that which was called the Beauma- 
country of the barons, or the baronies ; and, to — 
make uſe of the terms of St. Lewis's inſtitutions, and the In- 
into the country under obedience to the king, and — 
the country out of his obedience. When the chap. 165 
king made ordinances for the country of his 11,15, and 
demeſne, he employed his own ſingle autho- 9 
rity, But when he publiſhed any ordinances 
that concerned alſo the country of his barons, 
theſe were * made in concert with them, or ſealed 
and ſubſcribed by them : otherwiſe the barons re- 
ceived or refuſed them, according as they ſeemed 
conducive to the good of their baronies. The 
rear-vaſſals were -upon the ſame terms with the 


great-vaſſals, Now the inſtitutions were not made 


_ ® See the ordinances at the beginning of the third race in the 
collection of Lauriere, eſpecially thoſe of Philip Auguſtus, on 
eccleſiaſtic juriſdiction ; that of Lewis VIII. concerning the Jews ; 
and the charters related by Mr, Eruſſel; particularly that of 
St. Lewis, on the leafe and recovery of lands, and the feodal 
majority of young women, tom. 2. book 3. pag. 35, and ibid. 
The ordinance of Philip Auguſtus, pag. 7. 

| with 
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according to the king's eſtabliſhment, and the BOoOR 
other purſuant to the ancient practice; that the XXVIIE 
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Boo « with the conſent of the lords, though they regus 
SU lated matters which to them were of great im- 
-— at portance : but they were received only by thoſe who 
believed they would redound to their advantage. 
Robert, ſon of St. Lewis, received them in his 


county of Clermont; yet his vaſſals did not think 
proper to conform to this practice. 


CHAP. XXX. 
Obſervations on Appeals. 


1 Apprehend that appeals, which were challenges 

to a combat, muſt have been made immediate- 
| ly on the ſpot. If ibe party leaves the court with- 
6% Chap. out appealing, ſays Beaumanoir (), he loſes bis ap- 
33: 7163 peal, and the judgment ſtands good. This conti- 
647, 1:3 nued ſtill in force, even after all the reſtrictions 
pag- 313. of (®) judicial combat. 


(=) See EY 
noo .CHAP. XXXI 
13 Is The ſame Subject continued. 


the Ord. | THE villain could not bring an appeal of falſe 
nance of judgment againſt the court of his lord. This 
_ — we learn from Defontaines (®), and is confirmed 
14:3. | Moreover by the inſtitutions (). Hence Defon- 
() Chap. taines (?) ſays, between the lard and bis villain there 


21. art. ig no other judge but God. 


prey It was the cuſtom of judicial combats that de- 
—— prived the villains of the privilege of appealing 


6e) Chap. their lord's court of falſe judgment And ſo true 
2. art. 8. js this, that thoſe villains “, who by charter or 
| ES cuſtom 


+ Defontaines, chap. 22, art. 7. This article and the 2 iſt of 
the 22d chapter of the ſame author, have been hitherto very il! 
| explained, 


falſe 
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of appealing their lord's court of falſe judgment, 
even though the peers who tried them were 7 


gentlemen : and Defontaines (*) propoſes expedi- (4) Chap 


ents to gentlemen, in order to avoid the ſcandal 22. art 


of fighting with a villain, by whom they had been 
appealed of falſe judgment. 

As the practice of judicial combats began to 
decline, and the ufage of new appeals to be in- 
troduced, it was reckoned unfair that freemen 
ſhould have a remedy againſt the injuſtice of the 
court of their lords, and the villains ſhould not; 
hence the parliament received their appeals all the 
ſame as thoſe of freemen. 


CHAP. XXXIL. 
The ſame Subject continued. 


W HEN an appeal of falſe judgment was 

brought againſt the lord's court, the lord 
appeared in perſon before his paramount, to de- 
fend the judgment of his court. In like man- 


ner () in the appeal of default of juſtice, the () Defon- 


party ſummoned before the lord paramount, 


if the default was nat proved, he might recover 
his juriſdiction. 

In proceſs of time, as the praftice obſerved in 
thoſe two particular caſes, was become general, 


explained. Defontaines does not oppoſe the judgment of the 
lord to that of the gentleman, becauſe it was the ſame thing ; 
but he oppoſes the common villain to him who had the pri- 
vilege of fighting. | 

Gentlemen may be always appointed judges. Defontaines, 
chap. 21. art. 48, 


Vol. II. 2 by 
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cuſtom had a right to fight, had alſo the privilege Book 
u a right to ng ad alſo t mw 


Chap. 31. 


taines, 


hap. 21. 
brought his lord along with him, to the end, that hang 


— 
— —— 
— — — 


— — 


— 
— 
— 


— —— — 


— 
— 


— 
= 


I Im ce 


- * — 
* — _ 4 1 
— = 2 © 


— 
* 


— — eat BIG” > | 7 Gi AG * 8 — 
— — 322 j ——— Ä — I CE IS. A AS 


— 
— — Ws  * 
_ 3 mn = 
- - 


. — 


K —.. 2 ˙— . BE IE Rong r Wee v4 oe 


322 nnn 


Book by the introduction of all forts of appeals, it 
XXVIIL. Comed very extraordinary that the lord ſhould 
ES”: be obliged to ſpend his whole life in ſtrange tri- 
bunals, and for other people's affairs. Philip of 
(f) In the Valois (t) ordained, that none but the bailiffs ſhould 
ear 332. be ſummoned; and when the uſage of appeals 
became ſtill more frequent, the parties were 
obliged to defend the appeal: the fact * of the 
judge became that of the party. 
(h See I took notice that in the () appeal of default 
chap. zo of juſtice, the lord loſt only the privilege of hav- 
ing the cauſe tried in his own court, But if the 
(*) Beau- lord himſelf was ſued as party (), which was be- 
manoir, come a very common practice (*), he paid a fine 
or an 12. of ſixty livres to the king, or to the paramount, 
and 318. before whom the appeal was brought, From 
(*) Ibid. thence aroſe the uſage, . after appeals had been 
generally received, of fining the lord upon the 
amendment of the ſentence of his judge; an uſage 
which laſted a long time, and was confirmed by 
the ordinance of Rouſillon, but fell, at length, to 


the ground, through its own abſurdity, 


C HAP. XXXIII. 
The ſame Subject continued. 


N the practice of judicial combats, the perſon 

who had appealed one of the judges of falſe 

0) Defon- judgment, might loſe his (7) cauſe by the combat, 

taines, but could not poſlibly gain it. And indeed the 

1 party who had a judgment in his favour, ought 
art. 14. | 8 | 

See the ſituation of things in Boutillier's time, who lived in 

the year 1402. Somme 7urals, book 1. p. 19. and 20, 

5 | . "mot 
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not to have been deprived of it by another man's Boos 
act. The appellant, therefore, who had gained & —— 
the battle was obliged to fight likewiſe againſt the P. 93 

| adverſe party : not in order to know whether the 
judgment was good or bad (for this judgment was 
5 out of the caſe, being reverſed by the combat) but 
- 


to determine whether the demand was juſt or 
not; and it was on this new point they fought, 
From thence proceeds our manner of pronouncing 


t decrees, The court annuls the appeal; the court an- 
| nuls the appeal, and the judgment againſt which the 
e appeal was brought. In effect, when the perſon 
2— who had made the appeal of falſe judgment, hap- 
e pened to be overcome, the appeal was reverſed; 
t, when he proved victorious, both the judgment and 
m | the appeal were reverſed : then they were obliged 
n to proceed to a new judgment. 
ne This is ſo far true, that when the cauſe was tried 
ge by inqueſts, this manner of pronouncing did not 
Dy take place: witneſs what M. de la Roche Flavin () (*) Of the 
to ſays, namely, that the chamber of inqueſts could not — 7 

uſe this form at the beginning of its creation. — 

é book 11, 
C H A P. XXXIV.._ _— 
In what manner the Proceedings at Lato became 
ſecret. 

1 Dur LS had introduced a public form of pro- 
K ceeding, ſo that both the attack and the de- 
0 fence were equally known. The witneſſes, ſays Beau- 
yh manoir (*), ought to give their teſtimony in open court. (j Chap, 


Boutillier's commentator ſays, he had learnt of 61. pag- 

4in ancient practitioners, arid from ſome old manu- 
ſceript law books, that criminal proceſſes were an- 

not 2 2 ciently 
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B Oo x clently carried on in public, and in a form not. 


XXVIII. 
Chap. 


very different from the public judgments of the 
Romans. This was owing to their not know- 
ing how to write; a thing in thoſe days very 
common, The uſage of writing fixes the ideas, 
and preſerves the ſecret; but when this uſage is 


laid aſide, nothing but the notoriety of the pro- 


ceeding is capable of fixing thoſe ideas. 

And as uncertainty“ might eaſily ariſe in reſpect 
to what had been tried by vaſſals, they could 
therefore refreſh their memory every time they held 
a court, by what was called proceedings on re- 
cord . In that caſe it was not allowed to chal- 
lenge the witneſſes to combat; for then there 
would be no end of diſputes. | 

In proceſs of time a fecret form of proceeding 
was introduced. Every thing before had been 
public; every thing now became ſecret; the in- 
terrogatories, the informations, the re- examina- 
tions, the confronting of witneſſes, the opinion 
of the attorney general; and this is the preſent 
practice. The firſt form of proceeding was ſuit- 
able to the government of that time, as the new 
form was proper to the government ſince eſtab- 
liſhed. a 

Boutillier's commentator fixes the epoch of this 
change to the ordinance in the year 1339. I am 
apt to believe that the change was made inſen- 
ſibly, and paſſed from one lordſhip to another, in 


proportion as the lords renounced the ancient form 


of judging, and that derived from the inſtitutions 


As Beaumanoir ſays, chap. 39. pag. 209. 


+ They proved by witneſſes what had been already done, 
faid, or decreed in court. of 


| 
4 
4 


of St. Lewis was improved. And indeed, Beau- Boorx 
manoir ſays (o), that witneſſes were publicly heard . 
only in caſes in which it was allowed to give Ge 
pledges of battle: in others, they were heard in 30. pag. 
ſecret, and their depoſitions were reduced to writ- 218. 
ing. The proceedings became therefore ſecret, 


when they ceaſed to give pledges of battle. 


CH AP. XXXV. 
Of the Coftis. 


N former times no one was condemned in the 
temporal courts of France to the payment of 

coſts ((). The party caſt was ſufficiently puniſhed (e) Defon. 
by pecuniary fines to the lord and his peers. From taines in 
the manner of proceeding by judicial combat, it {cl — 
followed that the party condemned and deprived of 22. art. 3. 
life and fortune, was puniſhed as much as he could — — 
be: and in the other caſes of the judicial combat, gr, 
there were fines ſometimes fixed, and ſometimes hap. 33. 
dependant on the diſpoſition of the lord, which — 
were ſufficient to make people dread the conſe- 1.chep go, 
quences of ſuits. The ſame may, be ſaid of cauſes 
that were not decided by combat. As the lord 
had the chief profits, ſo he was alſo at the chief 
expence, either to aſſemble his peers, or to enable 
them to proceed to judgment, Beſides, as diſ- 
putes were generally determined on the ſpot, and 
without that infinite multitude of writings which 
afterwards followed, there was no neceſſity of al- 
lowing coſts to the parties. 

The cuſtom of appeals naturally introduced that 
of giving coſts. Thus Defontaines () ſays, that (*) Chap. 


when they appealed by written law, that is when 22. art. 8, 
2 3 they 
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they followed the new laws of St, Lewis, they 


gave cofts ; but that in the uſual cuſtom, which 
did not permit them to appeal without falſifying 
the judgment, no coſts were allowed. They ob- 
tained only a fine, and the poſſeſſion for a year 
and a day of the thing conteſted, if the cauſe was 
remanded to the lord, 

But when the number of appeals increaſed from 
the new facility of appealing * ; when by the fre- 
quent uſage of thoſe appeals from one court to 
another, the parties were continually removed 
from the place of their reſidence z when the new 
method of proceeding multiplied and perpetuated 
the ſuits; when the art of eluding the very juſteſt 


demands was refined; when the parties at law 


knew how to fly only in order to be followed ; 
when actions proved deſtructive, and pleas eaſy 
when the arguments were loſt.in whole volumes of 
writings z when the kingdom was filled with mem- 
bers of the law, who were ſtrangers to juſtice z 
when knavery found no encouragement from mean 
practitioners, though diſcountenanced by the law; 


then it was neceſſary to deter litigious people by 


the fear of coſts, They were obliged to pay coſts 
for the judgment, and for the means they had em- 
ployed to elude it. Charles the Fair made a 


(*) In the general ordinance on that ſubject (). 


year 1324. 


At preſent when they are ſo inclined to ap ſays Bou- 
tillier, Somme Ryrale, book 1, tit, 3+ Pag. 16. _ wa 


CHAP, 


OF LAWS. 


C H A P. XXXVI. 
Of the public Proſecutor. 


A by che Salic, Ripuarian, and other barba- , 
rous laws, crimes were puniſhed with pecu- Chap. 5 


niary fines; they had not in thoſe days, as we 
have at preſent, a public officer who has the care of 
criminal proſecutions. And indeed, the iſſue of 
all cauſes being reduced to the reparation of da- 
mages; every proſecution was in ſome meaſure 


civil, and might be managed by any one. On 


the other hand, the Roman law had popular 
forms for the proſecution of crimes, which were 
inconſiſtent with the office of a public proſecutor. 
The cuſtom of judicial combats was no leſs op- 
ſite to this idea; for who is it that would chuſe 
to make himſelf every man's champion againſt all 


the world ? 
I find in the collection of formula's, inſerted by 


Muratori in the laws of the Lombards, that under 
our princes of the ſecond race there was an advo- 
cate for the public * proſecutor. But - whoever 
pleaſes to read the entire collection of thoſe for- 
mula's, will find that there was a total difference 
between ſuch- officers and thofe we now call the 
public proſecutor, our attorney-generals, our king's 
ſollicitors, or our ſollicitors for the nobility. The 
former were rather agents to the public for the 
management of political and domeſtic affairs, 
than for the civil. And indeed we do not find 
in thoſe formula's that they were intruſted with 
criminal proſecutions, or with cauſes relating to 


Advocatus de parte public, ; 
2 4 minors, 
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Book minors, to churches, or to the condition of per- 

XXVII. ſons. 

Cr 35. I ſaid that the eſtabliſhment of a public proſe- 
cutor was repugnant to the uſage of judicial com- 
bats. I find notwithſtanding, in one of thoſe for- 
mula's, an advocate for the public proſecutor, who 
had the liberty to fight. Muratori has placed it 

See juſt after the conſtitution () of Henry I. for 

— which it was made. In this conſtitution it is ſaid, 

this for- That if any man kills his father, his brother, 

we * 30 or any of his other relations, he ſhall loſe their 

3 of ** ſucceſſion, which ſhall paſs to the other rela- 

the Hilo- ( tions, and his own ſhall go to the exchequer.“ 

Ty - Now it was in ſuing for the ſucceſſion which had 

17s. devolved to the exchequer, that the advocate for 
the public proſecutor, by whom its rights were 

hag of defended, had the privilege. of fighting : This 

Muratori, caſe fell within the general rule. 

PS: + We ſee in thoſe formula's the advocate for the 

83th law public proſecutor proceeding againſt (5) a perſon 

org - who had taken a robber, but had not brought him 
book 1, before the count; againſt another (®) who had raiſ- 
tit. 26. ed an inſurrection or tumult againſt the count; 

. againſt () another who had ſaved a man's life 

(09 4 : Whom the count had ordered to be put to death 

mula,ibid. againſt (*) the advocate of ſome churches, whom 

i This 87. the count had commanded to bring a robber be- 

as _ ,. fore him, but had not obeyed; againſt () another 

(*) Ibid. who had revealed the King's ſecret to ſtrangers ; 

Pag. 9:. againſt (*) another who with open violence had 

6 "iu attacked the emperor's commiſſary; againſt (% ano- 

23, ther who had beeen guilty of contempt to the em- 

pag. 98. peror's reſeripts. and he was proſecuted either by 

(„is, the emperor's advocate, or by the emperor him- 


Pas: 132: | ſelf z 


— 
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ſelf; againſt () another who refuſed to accept of Boo x 
the prince's coin : in fine, this advocate ſued for —_— | 
things, which by the law were adjudged to the ,., \ ” 


— as \ 


(*) Ano- 
exchequer (?). ther for- 
But, in criminal cauſes, we never meet with mula, ibid. 


the advocate for the public proſecutor ; not even 71 f 1 


where duels are uſed ; (*) not even in the caſe of pag. 147. 
incendiaries; () not even when the judge is kil- (0 Ibid. 
led (f) on his bench; not even in cauſes relating Gr) this 
to the condition of perſons (), to liberty and (9 Ibid. 
ſlavery () | pag. 168. 
Theſe formula's are made, not only for the laws () Ibid. 
of the Lombards, but likewiſe for the capitularies 9 
added to them; ſo that we have no reaſon to pag. 107. 
doubt of their giving us the practice obſerved 
with regard to this ſubject under our princes of 
the ſecond race. 
It is obvious that theſe advocates for a public pro- 
ſecutor muſt have ended with our ſecond race of 
kings, in the ſame manner as the kings commiſſioners 
in the provinces; becauſe there were no longer any 
counts in the provinces to hold the aſſizes, and of 
courſe there were no more of thoſe officers, whoſe 
principal function was to ſupport the authority of 
the counts. 
As the uſage of combats was become more fre- 
quent under the third race, it did not allow of 
any ſuch thing as a public proſecutor. Hence 
Boutillier, in his Somme Rurale, ſpeaking of the 
officers of Juſtice, takes notice only of the bailiffs, 
the peers and ſerjeants. See the inſtitutions 6928 
and Beaumanoir () concerning the manner in dh 


which proſecutions were managed in thoſe days. 2. cap. 

X 1. and! 3. 
A | 6 
f 1 I find x. 64. 
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Boox I find in the laws “ of James II. king of Ma- 
VIII. jorca, a creation of the king's attorney + ge- 
Chap. 37. neral, with the very ſame functions as are ex- 

erciſed at preſent by the officers of that name 
amongſt us. It is manifeſt that this office was 
not inſtituted till we had changed the form of 
our judiciary proceedings. | 


CHAP. XXXVIL 


In what manner the Inſtitutions of St. Lewis fell 
| | into Oblivion. 


T was the fate of the inſtitutions, that their 

origin, progreſs and decline, were compriſed 
within a very ſhort period. 

I ſhall make a few reflections upon this ſubject. 
The code we have now under the name of St. 
Lewis's inſtitutions, was never deſigned as a law | 

for the whole kingdom, though ſuch a deſign is 
mentioned in the preface, This compilement is 
a general code, which determines all points re- 
lating to civil affairs, to the diſpoſal of property 
by will or otherwiſe, the dowries and advantages 
of women, the emoluments and privileges of 
fiefs, with the affairs relating to the police, Sc. 
Now to give a general body of civil laws, at a 
time when each city, town or village had its cuſ- 
toms, was attempting to ſubvert in one moment 
all the particular laws then in force in every part 
of the kingdom, To reduce all the particular 


See theſe laws in the lives of the ſaints of the month of 
June, tom. 3. pag. 26. | 

+ Qui continue neſtram ſacram curiam ſequi teneatur, inſtituatur 
gui faga & cauſas in if/a curia promoveat aique proſequatur. 
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cuſtoms to a general one, would be a very incon- Book 
ſiderate thing, even at preſent when our princes XXVII. 


find every where the mott paſſive obedience. But 
if it be a rule that we ought not to change when 
the inconveniencies -are equal to the advantages, 
much leſs ſhould we change when the advan- 
tages are ſmall and the inconveniencies immenſe, 
Now if we attentively conſider the ſituation which 
the kingdom was in at that time, when every 
lord was puffed up with the notion of his ſo- 
vereignty and power, we ſhall find that to at- 
tempt a general alteration of the received laws 
and cuſtoms, muſt be a thing that could never 
enter into the heads of thoſe who were then in 
the adminiſtration. 

What I have been ſaying, proves likewiſe that 
this code of inſtitutions was not confirmed in par- 
liament by the barons and magiſtrates of the king- 
dom, as is mentioned in a manuſcript of the town- 
houſe of Amiens, quoted by Monſ. Ducange (*). 


We find in other manuſcripts that this code was 


Chap. 37. 


(*)Preface 


o the In- 


given by St. Lewis in the year 1270, before he ſtitutions. 


ſet out for Tunis. But this fact is not truer than 
the other; for St. Lewis ſet out upon that ex- 
pedition in 1269, as Monſ. Ducange obſerves: 
from whence he concludes, that this code might 
have been publiſhed in his abſence. But this, I 
ſay, is impoſſible. How can St. Lewis be 
imagined to have pitched upon the time of 
his abſence for tranſacting an affair which would 
have been the ſeed of troubles, and might have 
produced not only changes, but revolutions ? 
An enterpriſe of that kind had need, more than 
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Boox any other, of being cloſely purſued, and could not 

wigs be the work of a feeble regency, compoſed moreover 

5. 37 of lords, whoſe intereſt it was that it ſhould not 

ſucceed. Theſe were Matthew abbot of St. Denis, 

Simon of Clermont count of Nelle, and in caſe of 

death Philip biſhop of Evreux, and John count 

| (*) Chap. of Ponthieu. We have ſeen above (*) that the 

29. count of Ponthieu oppoſed the execution of a 
new judiciary order in his lordſhip. 

Thirdly, I affirm it to be very probable, that 

the code now extant is quite a different thing 

from St. Lewis's inſtitutions. Ir cites the inſti- 

tutions; therefore it is a comment upon the 

inſtitutions, and not the inſtitutions themſelves, 

Beſides, Beaumanoir, who frequently makes men- 

tion of St. Lewis's inſtitutions, quotes only ſome 

particular laws of that prince, and -not this com- 

(y See Pilement. Defontaines *(?), who wrote in that 

above, prince's reign, makes mention of the two firſt 

chap. 30. times that his inſtitutions on judicial proceedings 

were put in execution, as of a thing long ſince 

elapſed. The inſtitutions of St. Lewis were prior | 

therefore to the compilement I am now ſpeaking | 

of, which in rigor, and adopting the erroneous | 

prefaces inſerted by ſome ignorant perſons in that 

work, could not have been publiſhed before the 

laſt year of St. Lewis, or even not till after his 

death, | 
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C HAP. XXXVIIL 
We Jome Subject continued. 


WI AT is this compilement then which goes 
at preſent under the name of St. Lewis's 
inſtitutions? What is this obſcure, confuſed, and 
ambiguous code, where the French law is con- 
tinually mixed with the Roman, where a legiſlator 


ſpeaks and yet we ſee a civilian, where we find 


a complete digeſt of all caſes and points of the ci- 
vil law? To underſtand this thoroughly, we muſt 
transfer ourſelves in imagination to thoſe times. 
St. Lewis ſeeing the abuſes in the juriſprudence 
of his time, endeavoured to give the people a diſ- 
like to it : With this view he made ſeveral regula- 
tions for the court of his demeſnes and for thoſe 
of his barons. And ſuch was his ſucceſs, that 
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Chap. 38. 


Beaumanoir (), who wrote a little after the death 99 Chap. 


of that prince, informs us, that the manner of“ 
trying cauſes which had been eſtabliſhed by St. Lewis, 
obtained in a great number of the courts of the 
barons. 

Thus this prince attained his end, though his 
regulations for the courts of the lords were nor 
deſigned as a general law for the kingdom, but 
as a model which every one might follow, and 
would even find” his advantage in it. He re- 
moved the bad practice by ſhewing them a 
better. When it appeared that his courts, 
and thoſe of ſome lords, had choſen a form of 
proceeding more natural, more reaſonable, more 
comformable to morality, to religion, to the public 
1 88 and to the ſecurity of perſon and 


property; 
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property; this form was ſoon adopted, ond the 
other rejected. 

To allure when it is raſh to conſtrain, to win 
by pleaſing means when it is improper to exert au- 
thority, ſhews the man of abilities. Reaſon has 
a natural, and even a tyrannical ſway ; it meets 
with reſiſtance, but this very reſiſtance conſtitutes 
its triumph; for aſter a ſnort ſtruggle it commands 
an intire ſubmiſſion. 

St. Lewis, in order to give a diſtaſte of the 
French juriſprudence, cauſed the books of the 


Roman law to be tranſlated ; by which means they 


were made known to the lawyers of thoſe times. 


_ Defontaines, who is the oldeſt * law writer we 


have, made great uſe of thoſe Roman laws. His 


work is in ſome meaſure a reſult of the ancient 


French juriſprudence, of the laws or inſtitutions 
of St. Lewis, and of the Roman law. Beauma- 
noir made very little uſe of the latter; but he 
reconciled the ancient French laws to the regu- 
lations of St. Lewis. 

I have a notion therefore that the law book, 
known by the name of the inſtitutions, was com- 
piled by ſome bailiffs, with the ſame deſign as that 
of the authors of thoſe two works, and eſpecially 
of Defontaines. The title of this work mentions, 
that it is written according to the uſage of Paris, 


Orleans, and the court of Barony ; and the pre- 


amble ſays that it treats of the uſages of the whole 
kingdom, and of Anjou, and of the court of 


Barony, It is plain, that this work was made 


for Paris, Orleans, and Anjou, as the works of 


* He ſays of himſelf, in his prologue, Nas lui en prit ongues 
mai; cette choſe dont j ai. 


Beaumanoir 
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6 Beaumanoir and Defontaines were framed for the Boox 

counties of Clermont and Vermandois; and as it XXVIN. 
; . Chap. 38. 

in appears from Beaumanoir, that divers laws of g 

1- St. Lewis had been received in the courts of ba- 

28 rony, the compiler was in the right to ſay, that 

ts his work * related alſo to thoſe courts. 

es It is manifeſt, that the perſon who compoſed this 

ds Vork, compiled the cuſtoms of the country, together 
with the laws and inſtitutions of St. Lewis. This 

he is a very valuable work, becauſe it contains the an- 

he cient cuſtoms of Anjou, the inſtitutions of St. Lewis, 

ey as they were then in uſe; and, in fine, the whole 

es, practice of the ancient French law. 

ne The difference between this work, and thoſe of 

is Defontaines and Beaumanoir, is, its ſpeaking - in 

nt imperative terms as a legiſlator ; and this might 

ns be right, ſince it was a medley of written cuſtoms 

TY and laws. 


There was an intrinſic defect in this compile- 
ment : it formed an amphibious code, in which 
the French and. Roman laws were mixed, and 
where things were joined that were no way re- 
lative, but often contradictory to each other. 

I am not ignorant, that the French courts of 
vaſſals, or peers, the judgments without power of 
appealing to another tribunal, the manner of pro- 
nouncing ſentence by theſe words, I condemn (d), (4) Infti- 
or, I abſolve, had ſome conformity to the popu- tutions, 


lar judgments of the Romans. But they made — _ 


Nothing ſo vague as the title and prologue. At firſt they 
are the cuſtoms of Paris, Orleans, and the court of barony ; 
then they are the cuſtoms of all their lay courts of the king- 
dom, and of the perry of France; at length, they are 


ques the cuſtoms of the whole kingdom, Anjou, and the court of 
barony, 


noir | very. 
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B 
Xx or very little uſe of that ancient juriſprudence ; they 


hap. 39- 


rather choſe that which was afterwards introduced 
by the emperor, in order to regulate, limit, cor- 
rect, and extend the French juriſprudence, 


| EH AP. XXXIE 
The ſame Subject continued. 


6 Dip E judiciary forms introduced by St. Lewis 
fell into diſuſe. This prince had not ſo much 
in view the thing itſelf, that is, the beſt manner 
of trying cauſes, as the beſt manner of ſupply- 
ing the ancient practice of trial. The principal 
intent was to give a diſreliſn of the ancient' juriſ- 
prudence, and the next to form a new one, But 
when the inconveniencies of the latter appeared, 
another ſoon ſucceeded. 

The inſtitutions of St. Lewis did not therefore 
ſo much change the French juriſprudence, as they 
afforded the means of changing it; they opened 


new tribunals, or rather ways to come at them. 


And when once the public had eaſy acceſs to the 
ſnperior courts, the judgments which before con- 
ſtituted only the uſages of a particular lordſhip, 
formed an univerſal digeſt. By means of the in- 
ſtitutions, they had obtained general deciſions, | 
which were entirely wanting in the kingdom: when | 
the building was finiſhed, they let the ſcaffold fall 
to the ground. | 

Thus the inſtitutions produced effects which 
could hardly be. expected from a maſter-piece of 


| legiſlation. To prepare great changes, ſometimes 


whole ages are requiſite, the events ripen, and 
the revolutions follow, 
| The 


The parliament judged in the laſt reſort of al- B OO 
moſt all the affairs of the kingdom. Before (), XXVII. 
it took cognizance only of diſputes between the — 58 
dukes,. counts, barons, biſhops, abbots, or be- 711+ on 
tween the king and his vaſſals “, rather in the re- — court 
lation they bad to the political, than to the civil g. Fach 
order. They were ſoon obliged to render it per- Larocke, 
manent, whereas it uſed to be held only a few, 
times in a year: and, in fine, a great number chap. 3. 
were created, in order to be ſufficient for the de- Budeus 
ciſion of all manner of cauſes. _ 

No ſooner was the parliament become a fixed Emilius, 
body, than they began to compile its decrees. Jobn 
de Monluc, under the reign of Philip the Fair, 
made a collection, which, at preſent, is known by 


the name of the Ohm Þ regiſters, - 


CER 
In what manner the judiciary Forms were bor- 
rowed from the Decretals. 
B U T how comes it, ſome will ſay, that when 
| the inſtitutions were laid afide, the judicial 
forms of the canon law ſhould be preferred to 
thoſe of the Roman? It was becauſe they had 
conſtantly before their eyes the eccleſiaſtic courts, 
which followed the forms of the canon law, and 
they knew of no court that followed thoſe of the 


Roman law. Beſides, the limits of the ſpiritual and 
temporal juriſdiction were at that time very little 


Other cauſes were decided by the ordinery tribunals. 
+ See the preſident Henault's excellent abridgment of the 
hiſtory of France in the year 1313. 
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Boo x 


(*) Beau- riſdiction reſerved no other caſes excluſively to it- 
manoir, 


Chap 11. ſelf than the judgment of feudal matters To and 
Pag- 453. of ſuch crimes committed by laymen as did not 
—_— the relate to religion. For (b) if on the account of 
eleventh conventions and contracts, they had occaſion to 


chapter of ſue in-a temporal court, the parties might of their 


Beauma- oyn accord, proceed before the ſpiritual tribu- 


noir. 


(% Beau- nals; and as the latter had not a power to oblige 

manoir, the temporal court to execute the ſentence, they 

* commanded ſubmiſſion by means of excommuni- 

Pes. o. cations. Under thoſe circumſtances, when they 
wanted to change the courſe of proceedings in the 
temporal court, they took that of the ſpiritual 
tribunals, becauſe they knew it; but did not med- 
dle with that of the Roman law, by reaſon, they 
were ſtrangers to it: for in point of practice, peo- 
ple know only what is really practiſed. 


SNAP. XML. 
Flux and Reflux of the ecclefiaſtic and temporal 
| | Juriſdiction. 
＋ HE civil power being in the hands of an 


infinite number of lords, it was an eaſy mat- 


ter for the eccleſiaſtic juriſdiction to gain daily 


* Widows, croĩſes, &c. Beaumanoir, chap. 11. pag. 58. 

+ The ſpiritual tribunals had even laid hold of theſe, under 
the pretext of the oath, as may be ſeen by the famous Con- 
cerdat between Philip- Auguſtus, the clergy and the barons, 
which is to be found in the ordinances of Lauriere. 


I a greater 


underſtood; there were () people * who ſued in- 
XXVII. differently, and cauſes that were tried indifferently, 
| Chap. 0. in either court. It ſeems (5) as if the temporal ju- 
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n greater extent, But as the eccleſiaſtic courts Boo x 
weakened thoſe of the lords, and contributed there- XXVII. 


by to give ſtrength to the royal juriſdiction, the 
latter gradually checked the juriſdiction of the 
clergy. The parliament, which in its form of 
proceedings had adopted whatever was good and 
uſeful in the ſpiritual courts, ſoon perceived no- 
thing elſe but the abuſes which had crept into 
thoſe tribunals; and as the royal juriſdiction gained 


ground every day, it grew every day more capable 


of correcting thoſe abuſes. And indeed, they were 
intolerable: without enumerating them, I ſhall 
refer ꝰ the reader to Beaumanoir, to Boutillier, 
and to the ordinances of our kings. I ſhall men- 
tion only two, in which, the public intereſt was 
more directly concerned. Theſe abuſes we know 
by the decrees that reformed them; they had been 
intraduced in the times of the darkeſt ignorance, 
and upon the breaking out of the firſt gleam of 
light, they vaniſhed. From the ſilence of the 
clergy it may be preſumed, that they forwarded 
this reformation : which, conſidering the nature 
of the human mind deſerves commendation. 
Every man that died without bequeathing a part 
of his eſtate to the church, which was called dy- 
ing without confeſſion, was deprived of the ſacra- 
ment, and of chriſtian burial. If he died in- 
teſtate, his relations were obliged to prevail upon 
the biſhop, that he would, jointly with -them, 


See Boutillier, Somme Rurale, tit. g. what perſons are inca- 
pable of ſuing in a temporal court; and Beaumanoir, chap. 11. 
Pag. 56. and the regulations of Philip-Auguſtus upon this ſub- 
ject; as alſo the regulation between Philip-Auguſtus, the clergy, 
and the barons, 
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name proper arbiters, to determine what ſum the 
deceaſed ought to have given, in caſe he had 
made a will, People could not lie together the 
firſt night of their nuptials, or even the two fol- 
lowing nights, without having previouſly pur- 
chaſed leave: theſe, indeed, were the three beſt 
nights to chuſe; for as to the others, they were 
not worth much. All this was redreſſed by the 


6) In the Parliament: we find in the () gloſſary of the 
word 7e- French law, by Ragau, the decree which it pub- 
Haren liſhed (&) againſt the biſhop of Amiens. 


executcri, 


(5) The 


th of 
— 
1409. 


I return to the beginning of my chapter. When- 
ever we obſerve in any age or government, the diſ- 
ferent bodies of the ſtate endeavouring to increaſe 
their authority, and to take particular advantages 
of each other, we ſhould be often miſtaken were 
we to conſider their encroachments as an evident 
mark of their corruption. Through a fatality in- 
ſeparable from human nature, moderation in great 
men is very rare: and as it is always much eaſier 
to puſh on force in the direction in which it 
moves, than to ſtop its moment, ſu in the ſu- 
perior claſs of the people, it is leſs difficult, per- 
haps, to find men extremely virtuous, than ex- 
tremely prudent. 

The human mind feels ſuch an exquiſite plea- 
ſure in the exerciſe of power; even thoſe who 
are lovers of virtue are ſo exceſſively fond of 
themſelves, that there is no man ſo happy, as 
not to have ſtill reaſon to miſtruſt his honeſt in- 
tentions; and, indeed, our actions depend on ſo 
many things, that it is infinitely more eaſy to do 
good, than to do it well. 
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CHAP. II. 


The Revival of the Roman Law, and the Reſult 
thereof. Change in the Tribunals. 


P ON the diſcovery of Juſtinian's digeſt to- Boo 
wards the year 1137, the Roman law ſeemed XXVIII. 
to riſe out of its aſhes. Schools were then eſtabliſhed Chap. 42. 


in Italy, where it was publicly taught; they had 


already the Juſtinian code, and the Novellæ. I 
mentioned before, that this code had been fo fa- 
vourably received in that country, as to eclipſe the 
law of the Lombards, | 

The Italian doors brought the law of Juſti- 
nian into France, where they had only * the Theo- 
doſian code; becauſe Juſtinian's laws were not 
made + till after the ſettlement of the Barbarians 
in Gaul. This law met with ſome oppoſition : 
but it ſtood its ground notwithſtanding the ex- 
communications of the popes, who ſupported () ( pecre. 
their own canons. St. Lewis endeavoured to bring tals, book 
it into repute by the tranſlations of Juſtinian's 3 
works, made according to his orders, which are ſtill — 
in manuſcript in our libraries; and I have already zer /ecula, 
obſerved, that they made great uſe of them in 
compiling the inſtitutions. Philip the Fair Þ or- 
dered the laws of Juſtinian to be taught, only as 


® In Italy they followed Juſtinian's code: hence Pope 
John VIII. in his conſtitution publiſhed after the ſynod of 
Troyes, makes mention of this code, not becauſe it was known 
in France, but becauſe he knew it himſelf; and his conſtitution 
was general, 

+ This emperor's code was publiſhed towards the year 530. 

t By a charter in the year 1312, in favour of the univerſity of 
Orleans, quoted by Du Tillet. 
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Book Written reaſon, in thoſe provinces of France that 


XXVIII. 
Chap. 42. 


(=) Cuſ- 
toms of 
Beau- 
voiſis, 
chap. 1. 


of the of- 


fice of 
bailifts. 


were governed by cuſtoms; and they were adopted 
as a law in thoſe provinces where the Roman law 
had been received, | , 

I have already taken notice, that the manner of 
proceeding by judicial combat, required very lit- 
tle knowledge in the judges : diſputes were de- 
cided according to the uſage of each place, and 
to a few ſimple cuſtoms received by tradition, 
In Beaumanoir's time (®) there were two dif- 
ferent ways of adminiſtering juſtice z in ſome places 
they tried by peers “, in others by bailiffs: in follow- 
ing the former way, the peers gave judgment ac- 
cording to the practice of their court; in the latter, 
it was the prodes homines, or old men, who pointed 
out this ſame practice to the bailiff. This whole 
proceeding required neither learning, capacity, nor 
ſtudy. But when the dark code of the inſtitu- 
tions made its appearance; when the Roman law 
was tranſlated, and taught in public ſchools; when 
a certain art of procedure and juriſprudence be- 
gan to be formed; when practitioners and civi- 
lians were ſeen to riſe; the peers and the prodes 
bomines were no longer capable of judging : the 
peers began to withdraw from the lords tribunals ; 
and the lords were very little inclined to aſſemble 
them ; eſpecially as the new form of trial, inſtead 
of being a ſolemn proceeding, agreeable to the no- 
bility, and intereſting to a warlike people, was 


* Among the common people the burghers were tried by 
burghers, as the feudatary tenants were tried by one another. 
dee la Tnoumaſfiere, chap. 19. 

+ Thos all requeſts began with theſe words: My hord judge, 
it is cuſtemary that in your court, &c. as appears from the formula 
quoted by Boutillier, Somme Nurale, book 4. tit. 21. 


become 
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become a courſe of pleading, which they neither B oo « 
underſtood, nor cared to learn. The cuſtom of 2 
trying by peers began * to be leſs uſed; that of ia 
trying by bailiffs to be more ſo; the bailiffs did 
not give + judgment themſelves, they ſummed up 
the evidence and pronounced the judgment of the 
prodes homines ; but the latter being no longer 
capable of judging, the bailiffs themſelves gave 
judgment. 

This was effected ſo much the eafier, as they 
had before their eyes the practice of the eccleſiaſtic 
courts ; the canon and new civil law both con- 
curred alike to aboliſh the peers. 

Thus fell the uſage hitherto conſtantly ob- 
ſerved in the French monarchy, that judgment 
ſhould not be pronounced by a ſingle perſon, as 
may be ſeen in the Salic laws, the capitularies, and 
in the firſt (a) law-writers under the third race. The () Beau- 


contrary abuſe, which obtains only in local juriſ- x 1m 


dictions has been moderated, and in ſome meaſure pag. _ 
and chap 


* The change was inſenßble: we meet with trials by peers 61. pag. 
even in Boutillier's time, who lived in the year 1402, which 315. and 
is the date of his will : He gives this formula book 1. tit. 21. 316, The 
& Sire Tuge, en ma juſtice baute, moyenne & baſſe, que Pai en tel Inſtituti- 
& lieu, cour plaidi, baillis, homme feodaux & ſergens.” Yet no- ons, book 
thing but feodal matters were tried any longer by the peers. 2. chap. 
Ibid. book 1. tit 1. pag. 16. 15. 

rr their 
lord uſed to give them, quoted by Boutillier, Somme Rurale, 
book 1. tit. 14. which is proved likewiſe by Beaumanoir, cuſtom 
of Beauvoiſis, chap. 1, of the bailiffs; they only directed the 
proceedings. The bailiff is obliged in the preſence of the peers 
% ro take down the words of thoſe who plead, and to aſt the 
« parties aubet her they are willing to have judgment giv n ac- 
„ cording to the reaſons alledged; and if they Jay, yes, my lord; 
* the bailiff ought to oblige the peers to give judgment.” See 
alſo the Inſtitutions of St. Lewis, book 1. chap. log. and 
book 2. chap. 15. Li Fuge, fi ne doit pas faire le jugement. 
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redreſſed, by introducing i in many places a judge 3 


2 deputy, whom he conſults, and who repreſents the. 


ancient prodes homines by the obligation the judge is 
under of taking two graduates, in caſes that de- 
ſerve a corporal. puniſhment; and, in fine, it is 


become of no manner of effect by the extreme fa- 
cility of appeals. 


CHAP. XIII. 
The . ſame Subject continued. 


HUS there was no law to prohibit the lords 


from holding their courts themſelves; none 
to. aboliſh the functions of their peers; none to 
ordain the creation of bailiffs; none to give them 


the power of judging, All this was effected inſen- 


ſibly, and by the very neceſſity of the thing. The 
knowledge of the Roman law, the decrees of the 
courts, the new digeſt of the cuſtoms, required a 


"_ of which the nobility and illiterate people 


were incapable. 


The only (e) ordinance we have upon this ſub- 
1, ject, is that which obliged the lords to chuſe their 
bailiffs from among the laity. Ir is a miſtake to 
look upon this as a law of their creation; for it ſays 
no ſuch thing. Beſides, the intention of the le- 
giſlator is determined by the reaſons aſſigned in 
the ordinance : % the end that the bailiffs may 


be puniſhed * for their prevarications, it is neceſſary 


bey be taken from the order of the laity. The im- 


munities of the clergy in thoſe days are very 
well known. 


* Ut ibi difinquant, ſaf erioren ſui paſint animadvertere in 
eden, 


We 
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We muſt not imagine that the privileges which 
che nobility formerly enjoyed, and of which they 
are now diveſted, were taken from them as uſurpa- 
tions: no, many of thoſe privileges were loſt 


through neglect, and others were given up, be- 


cauſe as various changes had been introduced in 


the courſe of ſo many ages, _ were inconſiſtent 
with thoſe changes. 


CHAP. XIIV. 
Of the Proof by Witneſſes. 


T HE judges, who had no other rule to go by 
than the uſages, inquired very often by wit- 
neſſes into every cauſe that was brought before 
them. 

The uſage of judicial combats beginning to de- 
cline, they made their inqueſts in writing. But a 
verbal proof committed to writing, is never more 
than a verbal proof; ſo that this only increaſed 
the expences of law proceedings. Regulations 
were then made which rendered moſt of thoſe in- 
queſts * uſeleſs; public regiſters were eſtabliſhed, 
which aſcertained moſt facts, as nobility, age, le- 
gitimacy, and marriage, Writing is a witneſs 


very hard to corrupt ; the cuſtoms were therefore, 


reduced to writing. All this is very reaſonable ; 
it is much eaſier to go and ſee in the baptiſmal 
regiſter, whether Peter is the ſon of Paul, than 
to prove this fact by a tedious inqueſt. When 
there are a great number of uſages in a country, 
It is much eaſier, to write them all down in a 


* See in what manner, age, and parentage were proved, In- 
ſtitutions, book 1, chap. 71, and 72, 


code, 
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Boor code, than to oblige individuals to prove every 
XXVII. uſage. At length the famous ordinance was 
* made, which prohibited the admitting of the 
8 proof by witneſſes, for a debt exceding an hundred 
livres, except there was the beginning * a proof 
in writing. 


c H AP. XLV. 
Of the Cuſtoms of France. 


F R AN CE, as we have already obſerved, was 
governed by unwritten cuſtoms ; and the par- 
ticular uſages of each lordſhip conſtituted the civil 
law. Every lordſhip had its civil law, according 

() Pro- to Beaumanoir (ö), and ſo particular a law, that 

ie c this author who is looked upon as a luminary, 

tom of and a very great luminary, of thoſe times, ſays, he 

_ does not believe that throughout the whole king- 

dom there were two lordſhips intirely governed by 
3 the ſame law. 

This prodigious diverſity had a two fold ori- 
gin. With regard to the firſt, the reader may 
recolle& what has been already ſaid concerning it 

% Chap. in the (*) chapter of local cuſtoms : and as to the 

12. fecond we meet with it in the different events 
of legal duels; it being natural that a continual 
ſeries of fortuitous caſes muſt * been productive 
of new uſages. 

Theſe cuſtoms were preſerved in the memory of 
old men; but inſenſibly laws or written cuſtoms 
were formed. 

(*) Seethe 1. At the commencement () of the third race 

1 the kings gave not- only particular charters, but 


nances, by | likew iſe 
Lawriere. | 
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likewiſe general ones, in the manner above ex. B Sos 
plained; ſuch are the inſtitutions of Philip Au- Chap. 45« 
guſtus, and thoſe made by St. Lewis. In like 
manner the great vaſſals, in concurrence with the 

lords who held under them, granted certain char- 

ters or eſtabliſhments, according to particular cir- 
cumſtances at the aſſizes of their duchies or coun- 

ties: ſuch were the aſſize of Godfrey count of 
Britany, on the diviſion of the nobles; the cuf- 

toms of Normandy granted by duke Ralph ; the 
cuſtoms of Champagne, given by king Theobald; 

the laws of Simon count of Montfort, and others. 

This produced ſome written laws, and even more 1 
general ones than thoſe they had before. = 

2. At the beginning of the third race, almoſt # 
all the common people were bond-men ; but there 
were ſeveral reaſons which afterwards determined 
the kings and lords to infranchiſe them, 

The lords by infranchiſing their bond-men gave 
them property; it was neceſſary therefore to give 
them civil laws, in order to regulate the diſpoſal 
of that property. But by infranchiſing their bond- 
men, they likewiſe deprived themſelves of their 
property; there was a neceſſity therefore of re- 
gulating the rights which they reſerved to them- 
ſelves, as an equivalent for that property. Both 
theſe things were regulated by the charters of in- 
franchiſement ; thoſe charters formed a part of our 
cuſtoms, and this part was reduced to writing. 

; 3. Under the reign of St. Lewis and of the ſuc- 

ceeding princes, ſome able practitioners, ſuch as 
e Defontaines, Beaumanoir, and others, committed 
t the cuſtoms of their bailiwics to writing. Their 
6 deſign 
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deſign was rather to give the courſe of judicial 


proceedings, than the uſages of their time in re- 


ſpect to the diſpoſal of property. But the whole 
is there, and though theſe particular authors have 
no authority but what they derive from the truth 
and notoriety of the things they ſpeak of, yet 
there is no manner of doubt but they contributed 


greatly to the reſtoration of our ancient French 


juriſprudence. Such was in thoſe days our com- 
mon law. ITY 

We are come now to the grand epocha. Charles 
VII. and his ſucceſſors cauſed the different local 
cuſtoms throughout the kingdom to be reduced to 
writing, and preſcribed ſet forms to be obſerved at 
their digeſting. Now as this digeſting was made 
through all the provinces, and as people came 


from each lordſhip to declare in the general aſ- 


ſembly of the province the written or unwritten 


uſages of each place, endeavours were uſed to ren- 


der the cuſtoms more general, as much as poſ- 
fible, without injuring the intereſts of individuals, 


which were carefully“ preſerved. Thus our cuſ- 


| toms were characterized in a threefold manner; 


they were committed to writing, they were made 


more general, and they received the ſtamp of the 


royal authority. 


Many of theſe cuſtoms having been digeſted 


anew, ſeveral changes were made either in ſup- 
preſſing whatever was incompatible with the actual 
practice of the law, or in adding ſeveral things 
drawn from this practice. 


* This was obſerved at the digeſting of the cuſtoms of Berry 
and of Paris. See la Thaumaſſiere, chap. 3. 


Though 
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Though the common law is conſidered amongſt p , ox 
us as in ſome meaſure oppoſite to the Roman, in- XXVI1I. 


ſomuch that theſe two laws divide the different ter- 
ritories ; it is notwithſtanding true that ſeveral re- 

lations of the Roman law entered into our cuſ- 
toms, eſpecially when they made the new di- 
geſts, at a time not very diſtant from ours, 
when this law was the principal ſtudy of thoſe 
who were deſigned for civil employments; at a 


time when it was not uſual for people to boaſt of 


not knowing what it was their duty to know, and 


of knowing what they ought not to know; at a 


time when a quickneſs of underſtanding was made 
more ſubſervient towards learning, than pretending 
to, a profeſſion; and when a continual purſuit of 
amuſements was not even — characteriſtic of wo- 
men. 

I ſhould hw * more diffuſe at the * of 
this book; and entering into the ſeveral details, 
ſhould have traced all the inſenſible changes, 
which from the opening of appeals, have formed 
the great Corpus of our French Juriſprudence. 
But this would have been ingrafting one large 


Chap. 45. 


work upon another, I am like that antiquarian ( ) (h In the 
who ſet out from his own country, arrived in Spectator. 


Egypt, caſt an _ on the pyramids, and returned 
home. 


BOOK 


Booxr 

XXIX: 
Chap. 1. 
and 2. 
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BOOK XXIX, | 
Of the Manner of compoſing Laws. 


| C. H A P. I. 
Of the Spirit of a Legiflator. 


Say it, and methinks I have undertaken this 

work with no other view than to prove it; 
> the ſpiric of a legiſlator ought to be that of 
maderation; political like moral evil, lying al- 


ways between two extremes. Let us produce an 


e. | 

The ſet forms of juſtice are neceſſary to li- 
berty z but the number of them might be ſo great 
as to be contrary to the end of the very laws that 
eſtabliſhed them; proceſſes would have no end; 
property would be uncertain ; the goods of one of 
the parties would be adjudged to the other with- 
out examining, or they would both be ruined by 
examining too much, 

The citizens would loſe their liberty and ſe- 


curity; the accuſers would no longer have any 


means to convict, nor the accuſed to juſtify them- 
ſelves. 


CHAP. IL 
The ſame Subject continued. 


1 in Aulus Gellius (*), ſpeaking 


of che law of the twelve tables, which per- 
mitted 


r- 


probable. 


* 


Or LAW 
mitted the creditor to cut the inſolvent debtor into 
pieces, juſtifies it even by its cruelty, which * hin- 
dered people from borrowing beyond their ability 
of paying. Shall then the cruelleſt laws be the 
beſt? Shall goodneſs conſiſt in exceſs, and all 
the relations of things be deſtroyed ? 


CHAP. mM 
That the Laws which feem to deviate from the 


Views of the Legiſlator, are frequently agree- 
able to them. OD I 


'T HE law of Solon which declared thoſe per- 
ſons infamous who eſpouſed no fide in an in- 
ſurrection, ſeemed very extraordinary; but we 
ought to conſider the circumſtances in which Greece 
was at that time, It was divided into very ſmall 
ſtates: and there was reaſon to apprehend, leſt in a 
republic, torn by inteſtine diviſions, the ſobereſt part 
ſhouid keep retired, in conſequence of which, 
things might be carried to extremity. 

In the ſeditions raiſed in thoſe petty ſtates, the 
bulk of the citizens either made or engaged in the 
quarrel, In our large monarchies, parties are 
formed by a few, and the people chuſe to live 
quiet. In the latter caſe it is natural to-call back 
the ſeditious to the bulk of the citizens, and not 
theſe to the ſeditious : in the other it is neceſſary 
to oblige the ſmall number of prudent people to 


* Cecilins ſays, that he never ſaw nor read of an inſtance, in 
which this puniſhment had been inflicted; but it is likely, that 
no ſuch puniſhment was ever eſtabliſhed ; the opinion of ſome 
Civilians, that, the law of the twelve tables meant only the divi- 
ſion of the money arifing from the ſale of the debtor, ſeems very 


enter 


351 
Boon 
XXIX. 


Chap. 3. 


352 


B o o f eiter among the ſeditious: it thus the fermen- 
— tation of one liquor may be ſtopped by a fingle 


— 


the clergy at variance every day, and like Engliſh 


T fear that I will never deſtroy a town of the An- 
| phityones, and that I will not divert the courſe of 
its running waters; if any nation ſhall preſume to h 
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+ drop of another. 


CHAP. IV. 
Of the Laws contrary to the Views ' of the 


Legiſlator. 


HERE are laws ſo little underſtood by the 
legiſlator, as to be contrary to the very end 
he propoſed. Thoſe who made this regulation 
among the French, that when one of the two com- 
Petitors died, the benefice ſhould devolve to the 
ſurvivor, had in view, without doubt, the extinction 
of. quarrels: but the very reverſe falls out, we ſec 


maſtiffs > porrying one another to death. 


0 H A P. v. 
The 2 Subject continued. 


Tur law I am going to ſpeak of, is to be 


found in this oath preſerved by ZXſchines *; 


do ſuch a thing, I will declare war againſt them, tt 
and will deſtroy their towns. © The laſt article of Cl 


this law, which ſeems to confirm the firſt, is really th 
contrary to it. Amphictyon is willing that the de 
Greek towns ſhould never be deſtroyed, and yet at 
his law paves the way for their deſtruction. In tal 
order to eſtabliſh a proper law of nations among ful 

De falſã Legatiene. Po 
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the Greeky, they ought to have been accuſtomed 
early to think it a barbarous thing to deſtroy a 
Greek town ; conſequently, they ought not even 
to ruin the deſtroyers. Amphictyon's law was 
juſt; but it was not . prudent ; this appears even 
from the abuſe made of it. Did not Philip aſ- 
ſume the power of demoliſhing towns, under the 
pretence of their having infringed the laws of 
the Greeks ? Amphictyon might have inflicted 
ather puniſhments ; he might have ordained, for 
example, that a certain number of the magiſtrates 
of the deſtroying town, or of the chiefs of the 
infringing army, fhould be puniſhed with death 
that the deſtroying nation ſhould ceaſe for a while 
to enjoy the privileges of the Greeks ; that they 
ſhould pay a fine till the town was rebuilt. The 
law ought, above all things, to aim at the repa- 
ration of damages. 


| CHAP. VI. 
That Laws which appear the ſame, have not al- 
wuaays the ſame Effect. 


houſes.. This law was conſidered at Rome as ex- 
tremely proper for reconciling the debtors to their 
creditors z becauſe by obliging the rich to lend to 
the poor, they enabled the latter to pay their 
debts. A law of the ſame nature made in France 
at the time of the ſyſtem, proved extremely fa- 
tal; becauſe it was enacted under a moſt fright- 
ful ſituation. After depriving people of all 
poſſible means of laying out their money, they 

Ver. II. B b ſtripped 


393 : 


Boox 
XXIX. 
Chap. K 


(7% SAR made a law to (*) prohibit people () Dio, 
from keeping above ſixty ſeſterces in their lib. 41. 
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Boo ſtripped them even of the laſt reſource of keeping 
XXIX. it at home; which was the ſame as taking it from 
Chap. 7. them by open violence. Cæſar's law was in- 
tended to make the money circulate; the French 
miniſters deſign was to draw all the money into 
one hand. The former gave either lands or mort- 
gages on private people for the money; the lat- 
ter propoſed in lieu of money, nothing but effects 
which were of no value, and could have none by 
their very nature, becauſe the law compelled peo- 
ple to accept of them, 


CHAP. Vis. 


De ſame Subjeft continued. Neceſſity of com- 
poſing Laws in a proper Manner. 


HE law of oſtraciſm was eftabliſhed at A- 
(*) Ariftot. thens, at Argos (), and at Syracuſe. At 
Repub. Syracuſe it was productive of a thouſand miſ- 
. chiefs, becauſe it was imprudently enacted. The 
principal citizens batiiſhed one another by holding 
00 Plu- the leaf of a fig: tree (“) in their hands; ſo that 
tarch, life thoſe who had any kind of merit withdrew from 
E Diony- public affairs. At Athens, where the legiſlator 
m was ſenſible of the proper extent and limits of 
his law, oftraciſm proved an admirable regula- 
tion : they never condemned more than one per- 
ſon at a time; and ſuch a number of ſuffrages 
| were requiſite for paſſing this ſentence, that it was 
extremely difficult for them to baniſh a perſon 

whoſe abſence was not neceſſary to the ſtate, 

The power of baniſhing was exerciſed only eve- 
ry fifth year: and indeed, as the oftraciſm was 
deſi gned againſt none but great perſonages who 
: threarened 
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threatened the ſtate with danger, it ought not to'Bo ox 


have been the tranſaction of every day. 


CHAT. unn 


That Laws which appear the ſame, were not 
always made through the ſame Motive. 


2 France they have received moſt of the Roman 
laws on ſubſtitutions, but through quite a 
different motive from the Romans. Among the 
latter the inheritance was accompanied with cer- 
tain “ ſacrifices, which were to be performed by 
the inheritor, and were regulated by the pontifical 
law; hence it was, that they reckoned it a diſ- 
honour to die without heirs, that they made ſlaves 
their heirs, and that they deviſed ſubſtitutions. Of 
this we have a very ſtrong proof in the vulgar 
ſubſtitution, which was the firſt invented, and 
took place only when the heir appointed did not 
accept of the inheritance. Its view was not to 
perpetuate the eſtate in a family of the ſame name, 
but to find ſome body that would accept of it. 


CHAP. IK 


That the Greek and Roman Laws puniſhed Sui- 
cide, but not through the ſame Moti ve. 


XXIX. 


Man, ſays Plato (), who has killed one (0) Book 
nearly related to him, that is himſelf, not by 9. of laws. 


an order of the magiſtrate, not to avoid igno- 
miny, but through  puſillanimity, ſhall be pu- 


When the inheritance was too much incumbered, they 
eluded the pontifical law by certain ſales, from whence come 


the words fine ſacris hereditas. 
| | "Was niſhed 
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3 00x niſhed. The Roman law puniſhed this action 
XXIX. when it was not committed through puſillanimi- 
Chap. 9. ty, through wearineſs of life, through impa- 


tience in pain, but from a criminal deſpair. 
The Roman law acquitted where the Greek con- 
demned, and condemned where the other acquitted. 

Plato's law was formed upon the Lacedæmo- 
nian inſtitutions, where the orders of the ma- 
giſtrate were abſolute, where. ſhame was the great- 
eſt of miſeries, and puſillanimity the greateſt 
of crimes. The Romans had no longer thoſe re- 
fined ideas; theirs was only a fiſcal law, 

During the time of the republic, there was no 
law at Rome againſt ſuicides: this action is al- 
ways conſidered by their hiſtorians in a favourable 
light, and we never meet with any puniſhment 


inflicted upon thoſe who committed it. 


Under the firſt emperors, the great families of 
Rome were continually deſtroyed by criminal pro- 
ſecutions. The cuſtom was then introduced of 
preventing judgment by a voluntary death. In 
this they found a great advantage: they had“ an 
honourable interment, and their wills were exe- 
cuted, becauſe there was no law againſt ſuicides. 
But when the emperors became as avaricious as 
.cruel,. they deprived thoſe who deſtroyed themſelves 
of the means of preſerving their eſtates, by ren- 
dering it criminal for a perſon to make away with 
himſelf through a criminal remorſe. 

What I have been ſaying of the motive of the 
emperors, is ſo true, that they - conſented + that 


* Forum qui de Je flatuebant humabantur corpora, manebant 
teſſa nenta, pretium feflinandi, Tacit. 


+ Reſcript of the emperor Pius in the 3d law, F 1. and 2. J. 


die bonis corum qui ante ſent. mortem fibi conſciverunt. 


the 


the eſtates of ſuicides ſhould not be confiſcated, Boo 
when the crime for which they killed themſelves XXIX. 


was not puniſhed with confiſcation. | — 


n 
That Laws which feem contrary, proceed ſome- 
times from the ſame Spirit. 


TE our times we give ſummons to people in their 
own houſes ; but this was not permitted () a= (J Leg. 
mong the Romans. | e 

A ſummons was a (e) violent action, and a kind can. 
of a warrant for ſeizing the“ body; hence it (i) See the 
was no more allowed. to ſummon a perſon in his la —— 
own houſe, than it is now allowed to arreſt a per- SON 
fon in kis own houſe for debt. 

Both the Roman (b) and our laws admit of this (4) gee the 
principle alike, that every man ought to have his law 18. ff. 
own houſe for an aſylum, where he ſhould ſuffer _ 
no violence. 


CHAP. XI. 
Eb we are to judge of the difference of Laws. 


I* France, the puniſhment againſt falſe wit- 

neſſes is capital; in England it is not. Now, 
to be able to judge which of theſe two laws is 
the beſt, we muſt add, that in France the rack is 
uſed againſt criminals, but not in England; that 
in France the accuſed is not allowed to produce 
his witneſſes; and that they very ſeldom admit of 
circumſtantial evidence in favour of the priſoner ; in 


®* Rapit in jus, Horace, ſatir 9. hence they could not ſum- 
mon thoſe to whom a particular reſpe& was due. 


Bb 3 England 
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Boox England they allow of witneſſes on both ſides. Theſe 
_ three French laws form a cloſe and well connected 
ſyſtem; and fo do the three Engliſh laws. The 
law of England, which does not allow of the 
racking of criminals, has 'but very little hopes to 

| draw from the accuſed a confeſſion of his crime; 
[i for this reaſon it invites witneſſes from all parts, 
\Þ ald does not venture to diſcourage them by the 
. fear of a capital puniſhment. The French law, 
which has one reſource more, is not afraid of in- 
timidating the witneſſes; on the contrary, reaſon 
requires they ſnould be intimidated; it liſtens only 
1 to the witneſſes on one fide “, which are thoſe 
5 | produced by the attorney general, and the fate of 
4 the accuſed depends entirely on their teſtimony. 
| But in England they admit of witneſſes on both 
fides, and the affair is diſcuſſed in ſome mea- 
ſure between them; conſequently falſe witneſs is 
there leſs dangerous, the accuſed having a rey 
medy againſt the falſe witneſs which he has nat 
in France, - Wherefore to determine which of 
thoſe laws are moſt agreeable to reaſon, we muſt 
not conſider them ſingly, but compare the whole 


| | together. 
l CHAP. XII. 
That Laws which appear the ſame, are ſometimes 
really different. 


N E Greck and Roman laws inflicted the 


0 Le 1. ſame u 
— ) puniſhment on the receiver as on 


t8teribus.. * By the ancient French law, witneſſes were heard on both 
_ _ 2 in the inſtitutions of St. Lewis, book 1. 
chap. 7. that there was only a pecu uniſhmeng againſt 
32 — 215 P t ag 
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the thief; the French law does the ſame. The Boox 


former acted rationally, but the latter does not. 
Among the Greeks and Romans, the thief was 
condemned to a pecuniary puniſhment, which 
ought alſo to be inflifted on the receiver: for 
every man that contributes in what ſhape ſoever 
to a damage, is obliged to repair it. But as the 
puniſhment of theft is capital with us, the re- 
ceiver cannot be puniſhed like the thief, without 
carrying things to exceſs, - A receiver may act in- 
nocently on a thouſand occaſions ; the thief is al- 
ways culpable : one hinders the conviction of a 
a crime, the other commits it; in one the whole 
is paſſive, the other is active; the thief muſt ſur- 
mount more obſtacles, and his ſoul muſt be more 


hardened againſt the laws. 


The civilians have gone farther ; they look 


XXIX. 


upon the receiver as more odious than (*) the (*) Ibid. 


thief; for were it not for the receiver, the theft, 


ſay they, could not be long concealed. But this 


again might be right when there was only a pe- 


cuniary puniſhment; the affair in queſtion was 


a damage done, and the receiver was generally 
better able to repair it : but when the puniſhment 


became capital, they ought to have been directed 


by other principles. 


C HA P. XIII. 
That we muſt not ſeparate the Laws from the 
End for which they were made: of the Roman 
Laws on Theft. 


HEN a thief was caught in the fact, this 


was called by the Romans an open theft.; 
Bb4 when 
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Boox when he was not detected till ſometimes afterwards, 


XXIX. 


it was a private theft. 
The law of the twelve tables ordained, chat an 


open thief ſhould be whipt witk rods, and con- 


demned to ſlavery, if he had artained the age of 
puberty z or only whipt, if he was not of ripe 
age; but as for the privare thief, he was only 
cohdemned to a fine of double the value of wine 
he had ſtolen, 

When the Porcian law aboliſhed the eden of 
whipping the citizens with rods, and of reducing 
them to ſlavery, the open chief was condemned 
to“ a payment of four- fold, and they ſtill con- 
tinued to condema the private thief to a payment 
ef double. 

It ſeems very odd, that thefe laws ſhould make 
ſuch a difference in the quality of thoſe two crimes, 
and in the puniſhments they inflicted. And indeed, 
whether the thief- was detected either before or af- 
ter he had carried the ſtolen goods to the place in- 
tended, this was a circumſtance which did not al- 
ter the nature of the crime. I do not at all queſ 
tioh but the whole theory of the Roman laws in 
in relation to theft was borrowed from the Lace- 


dæmonian inſtitutions. Lycurgus with a view of 


rendering the citizens dexterous and cunning, or· 
dained that children ſhould be practiſed in thieving, 
and that thoſe who were caught in the fact ſhould 
be ſeverely whipt: this occaſioned among theGreeks, 
and afterwards among the Romans, a great dif- 
ference between an open and a private theft +. 


See what Favorinus ſays in Aulus Gellius, book 20. chap. 
+ Compare 'what Plutarch ſays in the life of Lycurgus Lin 


the laws of the Digeſt, title de fartis ; and the inſtitutes, book-4, 
tit. 1 + 1, 25 anc 3 


Among 
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Among the Romans a ſlave who had been guilty 
of ſtealing was thrown from the Tarpeian rock. 
Here the Lacedzmonian inſtitutions were out of 
the queſtion 4 the laws of Lycurgus in relation to 
theft were not made for ſlaves; to deviate from 
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Chap. 13 


them in this reſpect was in reality conforming to 


At Rome, when a perfon of unripe age hap- 
pened to be caught in the fact, the prætor ordered 
him to be whipt with rods according to his plea» 
ſure, as was practiſed at Sparta. All this had a more 
diſtant origin. The Lacedzmonians, had derived 
theſe uſages from the Cretans ; and Plato (), who 
wants to prove that the Cretan inſtitutions were de- 
ſigned for war, cites the following, namely, the 
habit or power of bearing pain in private combats, 
and in puniſhments inflicted for open thefts. 

As the civil laws depend on the political inſtitu- 
tions, becauſe they are made for the ſame fociety; 
whenever there is a deſign of adopting the civil 
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law of another nation, it would be proper to ex- 


amine before hand whether they have both the ſame 
inſtitutions, and the ſame political law. 

Thus when the Cretan laws on theft were adoptet! 
by the Lacedzmonians, as their conſtitution and 
government were adopted at the fame time, theſe 
laws were equally reaſonable m both nations. But 
when they were carried from Lacedzmonia to 
Rome, as they did not find there the ſame conſti- 
tution, they were always thought ſtrange, and had 
no manner of connexion with the other civil laws 
of the Romans, | 


CHAP, 
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CHAP. XIV. 


That we muſt not ſeparate the Laws from the 
Circumſtances in which they were made. 


Boox IK was decreed by a law at Athens, that wh 
— the city was beſieged, all the uſeleſs people 
mould 0 0 put to death *. This was an abominable 
political law, in conſequence of an abominable 
Jaw of nations. Among the Greeks the inhabi- 
tants of a town taken, loft their civil liberty, and 
were ſold as ſlaves... The taking of a town implied 
its intire deſtruction; which is the ſource not only 
of thoſe obſtinate defences, and of thoſe unnatural 
actions, but likewiſe of thoſe ſhocking laws which 

-s ſometimes enacted. . 

The Roman laws + ordained that phyßcinm 
ſhould be puniſhed. for neglect or unſkilfulneſs. In 
thoſe caſes, if the phyſician was a perſon of any 
fortune or rank, he was only condemned. to depor- 
tation; but if he was of a low condition, he was 
put to death. By our inſtitutions it is otherwiſe. 
The Roman laws were not made under the ſame 
circumſtances as ours: at Rome every ignorant 
pretender intermeddled with phyſic; but amongſt 
us, phyſicians are obliged to go through a regu- T 
.Jar courſe of ſtudy, and to take their. degrees ; 
for which reaſon they are ſuppoſed to underſtand 
their profeſſion. 


* Inutilis ztas occidatur. Syrian in n 
+ The Cornelian Jaw de Sicariis, Inſlitut. lib, 4. tit. 3, de 
lege Aquilia, 5 7. 
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HAAR : 
That ſometime it is proper the Li feud amend 
itſelf 


upon beipg purſued he attempted to make a de- 
fence : but it required that the perſon who killed” 
the thief +, ſhould cry out and call his fellow-citi- 
Zens ; this is indeed what thoſe laws, which permit 
people to do juſtice ro themſelves, ought always to 
require. It is the cry of innocence, which in the 
very moment of the action, calls in witneſſes and 
appeals to judges. The people ought to take cog- 
nizance of the action, and at the very inſtant 
of its being done; an inſtant when every thing 
ſpeaks, even the air, the countenance, the paſ- 
ſions, the ſilence of the agent; and when every 
word either condemns or. abſolves. A law which 
may become ſo contrary to the ſecurity and liberty 
of the citizens, ought to be executed in their prey 
lence. 


C HAP. XVI. 
Things to be obſerved in the compoſing of Laws. 


able them to give laws to their own, or to 
another nation, ought to be particularly attentive 
to the manner of forming them. 


* See the 4th law, ff. ad leg. Aquil. 
+ Ibidem, fie the decree of Taſſillon added to the law of the 

Bavarians, de vopularib, legib. art. 4. 
The 


THEY who have a genius ſufficient to en- | 
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HE law of the twelve tables * allowed peo- Beo 
to kill a night - thief as well as a day · thief, 2 XXIX. 
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THE SPIRTT 
The ſtile ought to be conciſe. The laws of the 


X 
Chap. 16. twelve tables are a model of conciſeneſs; the very 


| 
children * uſed to learn them by heart. Juſtinian's Il * 
Novellæ were ſo very diffuſed, that they were o- 
bliged to abridge them Þ. ; 
0 
« 


The ftile ſhould alſo be plain and ſimple; a 
direct expreſſion being better underſtood than an 
indire& one. There is no majeſty at all in the 
laws of the lower empire; princes are made te 
ſpeak like rhetoricians. When the ſtile of law 
is tumid, they are looked upon only as a work of 
parade and oftentation, 

It is an eſſential article that the words of the 
laws ſhould excite in every body the ſame” ideas. 

(n) Polit * Cardinal Richelieu (®) agreed, that a miniſter migh 

ment. de accuſed before the king; but he would hare 
the accuſer puniſhed, if the facts he proved wen 
not matters of moment. This was enough to his 
der people from telling any truth whatſoever againk 
the miniſter ; becauſe a matter. of moment is en. 
tirely relative, and what may be of moment tÞ | 
one is not ſo to another. 

The law of Honorius puniſhed with death 

any perſon that purchaſed a freed-man as a ſlave, 
or that Þ gave him moleſtation. He ſhould not 
have made uſe of fo vague an expreſſion; the mo- 
leſtation given to a man, depends ny on the 
-degree of his ſenſibility, 

When the law would fix a fet rate upon 
things, it ſhould avoid as much as poſſible the ef- 


Ut carmen captain Cicero de legib. 2. 

+ It is the work of [rnerius, 

t Aut qualibet manumiſſione donatum inquietare * Ay 
pendix to the Theodoſian code in the firſt volume of father di- tio 
mond's works, p. 737. 


mating 


. Ap 
her 8. 


nating 


mating it in money, The value of money changes Boos 
from a thouſand cauſes, and the ſame denomina- —_ 
tion continues without the ſame thing. Every _ 
one knows the ſtory of that impudent (®) fellow (*) Aulus 
at Rome, who uſed to give thoſe he met a box Gt a, 
on the ear, and afterwards tendered them the five chap. 1. 
and twenty pence of the law of the twelve tables. 

When the law has once fixed the idea of things, 
it ſhould never return to vague expreſſions. The 
ordinance of Lewis XIV. “concerning criminal 
matters after an exact enumeration of the cauſe in 
which the king is immediately concerned, adds theſe 
words, and thoſe which in all times have been ſubjet to 
the determination of the Uing's judges; this renders the 
thing again arbitrary, after it had been fixed. 

Charles VII. + ſays, he has been informed that 
the parties appeal three, four, and ſix months af- 
ter judgment, contrary to the cuſtom of the king- 
dom in the country governed by cuftom : he 
therefore ordains, that they ſhall appeal forth- 
with, unleſs there happens to be ſome fraud or 
deceit in the attorney , or unleſs there be a great 
or evident cauſe to ſue the appeal The end of this 
law deſtroys the beginning, and it deſtroys it ſo 
effectually, that they uſed afterwards to appeal 
during the ſpace of thirty years |. 

The law of the Lombards () does not allow (e) Book 
a woman that has taken a religious habit, though 2- tit. 37. 


= „ * my 7 


in. o 
TTY 


* We find in the verbal proceſs of this ordinance the mo- 
tives that determin&d him. 


+ In his ordinance of Montel-les tours in the year 1453. 
1 They might puniſh the attorney, without there being any 
neceſſity of diſturbing the public order. 


The ordinance of the year 1667, has made ſome regula- 
tions upon this head. | 
ſhe 
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Boot ſhe has made no vow, to marry ; becauſe, ſays this 
— & law, if a ſpouſe who has been contrafied to a woman 
P- 1 : 

| only by a ring, cannot without guilt be married to 
another ; for a much ſtronger reaſon the ſpouſe of 
God or of the bleſſed virgin Now I fay, 
that in laws the arguments ſhould be drawn from 
one reality to another, and not from reality to fi- 
gure, or from figure to reality, 
(!) In fa= A law enacted by Conſtantine (?), ordains, that 
— the ſingle teſtimony of a biſnop ſhould be ſufficient, 
appendix without liſtening to any other witneſſes. This 
5 prince took a very ſhort method; he judged of 
fan code, affairs by perſons, and of perſons by dignities. 
tom. 1. The laws ought not to be ſubtle; they are de- 
ſigned for people of common underſtanding, not as 
an art of logic, but as the plain reaſon of a father 
of a family. 
When there is no. neceſſity for exceptions col | 
limitations in a law, it is much better to omit 
them : details of that kind throw people into 
new details. 1 
No alteration ſhould be made in a law without | 
ſufficient reaſon. Juſtinian ordained, that a huſ- 
band might be repudiated, and yet the wife not loſe 
(1) Leg-1. her portion, if for the ſpace of (*) two years he 
Cod had been incapable of conſummating the mar- 
 riage. He altered his law afterwards, and allowed 
o) See the the () poor wretch three years. But in a caſe of 
Authentic that nature, two years are as good as three, and 
Sed Hoa ie, | 
in the three are not worth more than two. 
code de When a legiſlator condeſcends to give the res- 
Repadite fon of his law, it ought to be worthy of its ma- 
© Leg.1- Jeſty. A Roman (*) law decrees, that a blind man 
3 is incapable to plead, becauſe he cannot ſee the 
Nauen, ornameuts 


ornaments of the magiſtracy. So bad a reaſon Boor 
muſt have been given on purpoſe, when ſuch a co 
number of good reaſons were at hand, as <s 

Paul the civilian (“) ſays, that a child grows (0) In his 
perfect in the ſeventh month, and that the pro- — 
portion of Pythagoras's numbers ſeems to prove it. it. Wu 
It is very extraordinary that they ſhould judge of 
thoſe things by the proportion of Pythagoras's 
numbers. 

Some French lawyers have aſſerted, that when 
the king made an acquiſition of a new country, 
the churches became ſubject to the Regale, becauſe 
the king's crown is round. I ſhall not examine 
here into the king's rights, or whether in this caſe 
the reaſon of the civil or eccleſiaſtic law ought to 
ſubmit to that of the law of politics : I ſhall on- 
ly ſay, that thoſe auguſt rights ought to be de- 
fended by grave maxims. Was there ever ſuch 
a thing known, as the real rights of a dignity, 
founded on the figure of that dignity's ſign ? 

Davila () ſays, that Charles IX. was declared () Della 
of age in the parliament of Roan at fourteen guerra ei- 
years commenced, becauſe the laws require every — 
moment of the time to be reckoned, in caſes pag. 96. 
relating to the reſtitution and adminiſtration of an 
orphan's eſtate: whereas it conſiders the year com- 
menced as a year complete, when the caſe is con- 
cerning the acquiſition of honours. I am very far 
from cenſuring a regulation which has been hi- 
therto attended with no inconveniency ; I ſhall only 
take notice that the reaſon alledged () is not the (% The 
true one; it is falſe, that the government of a Chancel- 
nation is only an honour. | Frag 1 

ibid. 
In 
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Boox In paint of preſumption, that of the law is 
_—_ far preferable to that of the man, The French 
(*) It was law (*) conſiders every act of a merchant during 
made in the ten days preceding his bankruptcy as fraudu- 
8 lent : this is the preſumption of the law. The 
vember, Roman law inflicted puniſhments an the huſband 
1702: who kept his wife after ſhe had been guilty of 
adultery, unleſs he was induced io it through fear 
1 of the event of a law-ſuit, or through contempt 
14 of his own ſhame; this js the preſumption of the 
1 man. The judge muſt have preſumed the mo- 
tives of the huſband's conduct, and muſt have 
ö determined a very obſcure and ambiguous point: 
— 1 when the law preſumes, it gives a fixed rule to 
14 1 the judge. | 
by ) Book Plato's law (?), as I have obſerved already, re- 
| 9- oflaws. quired that a puniſhment ſhould be inflifted on 
the perſon who killed himſelf not with a deſign 
of avoiding ſhame, but through puſillanimity. 
This law was ſo far defective, that in the only 
caſe in which it was impoſſible to draw from the 
criminal an acknowledgment of the motive upon 
which he had acted, it required the judge to de- 
termine concerning theſe motives. 

As uſeleſs laws debilitate ſuch as are neceſſary, 
ſo thoſe that may be eaſily eluded, weaken the le- 
giſlation. Every law ought to have its effect, and 
no one ſhould be ſuffered to deviate from it by 
a particular exception, oy, 

The Falcidian law ordained among the Romans, 
that the heir ſhould always have the fourth part | 
of the inheritance: another Jaw * ſuffered the teſ- | 
tator to prohibit the heir from retaining this fourth 


It is the Authentic, /ed cum teſtater. 
1 
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part. This is making a jeſt of the laws. The Boos 
Falcidian law became uſeleſs : for if the teſtator — 5. 
had a mind to favour his heir, the latter had no * 
need of the Falcidian law; and if he did not in- 
tend to favour him, he forbad him to make us 
of it. 
Care ſhould be taken that the laws be worded in 
ſuch a manner, as not to be contrary to the very 
nature of things. In the proſcription of the prince 
of Orange, Philip II. promiſes to any man that 
will kill the prince, to give him, or his heirs, five 
and twenty thouſand crowns, together with the 
title of nobility z and this upon the word of a 
king, and as a ſervant of God. To promiſe no- 
bility for ſuch an action] to ordain ſuch an action 
in the quality of a ſervant of God! This is 
equally ſubverſive of the ideas of . mora- 
lity, and religion. 1 
There very ſeldom happens to be a neceſũty of | | | 
prohibiting a thing which is not bad, under pre- 14 
rence of ſome imaginary perfection. x 
There ought to be a' certain ſimplicity and can- [ + 
dor in the laws: made to puniſh the iniquity of 
men, they themſelves ſhould be clad with the robes 
of innocence. We find in the law of the (*) Vi- (9 Book 
ſigoths that ridiculous requeſt, by which the Jews '? $16. OR ; 
were obliged to eat every thing dreſſed with pork, [- 
provided they did not eat the pork itſelf. This 1 
was a very great cruelty; they were obliged to 1 | 
ſubmit to a law, contrary to their own ; and they | 
vere allowed to retain nothing more of their own, 1 
_ what might ſerve as a mark to diſtinguiſh 
them. 


Vol. II. C c E 


270 THE SPIRIT 


CHAP. XVII. 
A bad Method of giving Laws. 


HE Roman emperors raanifefted their wilt 
like our princes, by decrees and edicts ; but 
they permitted, which our princes do not, both 
the judges and private people to interrogate them 
by letters in their ſeveral differences; and their 
anſwers were called reſcripts. The decretals of 
the popes are reſcripts, ſtrictly ſpeaking. It is 
plain, that this is a bad method of legiftation, 
Thoſe who thus apply for laws are improper 
guides to the legiſlator; the facts are always 
(*) See ſtated. Julius Capitolinus (*) fays, that Trajan 
— often refuſed to give this kind of reſcripts, leſt a 
in Ma- ſingle deciſion, and frequently a particular fa - 
, vour, ſhould be extended to all caſes. Macrinus () 
. reſolved to aboliſh all thoſe reſeripts; he could not 
bear that the anſwers of Commodus, Caracalla, 
and all thoſe other ignorant princes, ſhould be 
conſidered as laws. Juſtinian thought otherwiſe, 
and he filled his compilement with them. 
I would adviſe thoſe who read the Roman laws, 
to diſtinguiſh carefully between this fort of hypo- 
theſes, and the Senatus-conſulta, the Plebiſcita, 
the general conſtitutions of the emperors, and all 
the laws founded on the nature of things, on the 
frailty of women, the weakneſs of minors, and 

the public utility, + 
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CH AB. XVIII. 


Of the Ideas of Uniformity. 


A are certain ideas of uniformity, B O © « 
which ſometimes ſtrike great geniuſes, (for XXIX. 
they even affected Charlemain) but infallibly make . 
an impreſſion on little ſouls. They diſcover there- 

in a kind of perfection, becauſe it is impoſſi- 

ble for them not to ſee it; the ſame weights, 

the ſame meaſures in trade, the ſame laws in 

the ſtate, the ſame religion in all its parts. But 

is this always right, and without exception? Is 

the evil of changing conſtantly leſs than that of 
ſuffering? And does not a greatneſs of genius 
conſiſt rather in diſtinguiſhing between thoſe caſes 

in which uniformity is requiſite, and thoſe in which 

there is a neceſſity for differences? In China the 
Chineſe are governed by the Chineſe ceremonial : 

and the Tartars by theirs: And yet there is no 


be nation in the world that aims ſo much at tranquil- 
ſe, lity. If the people obſerve the laws, what ſigni- 
fies it whether theſe laws are the ſame ? 
CHAP. XIX, 
/ Legiſlators. 


A* IS TOT LE wanted to indulge ſometimes 

his jealouſy againſt Plato, and ſometimes his 
paſſion for Alexander. Plato was incenſed againſt 

the tyranny of the people of Athens. Machiavel 

was full of his idol, the duke of Valentinois. Sir 
Thomas Moor, who ſpoke rather of what he had 

read, chan of what he thought, wanted (®) to go-() In his 
Cay vern . 
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Book vern all ſtates with the ſimplicity of a Greek city. 
= = Harrington was full of the idea of his favourite 
p. republic of England, whilſt a croud of writers 
ſaw nothing but confuſion where monarchy is a- 
boliſned. The laws always meet the paſſions and, 
prejudices of the legiſlator ; ſometimes they paſs 
through, and imbibe only a tincture; ſometimes 
they ſtop, and are incorporated with them. | 
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BOOK XXX. 


Theory of the feudal Laws among the 
Franks, in the Relation they bear to 
the Eftabliſhment of the Monarchy. 


CHAF L 
Of feudal Laws. 


I to paſs over in ſilence an event which ne- XXX. 


Tom LD think my work imperfect, were Book 


ver, again perhaps, will happen; were I not 
to ſpeak of thoſe laws which ſuddenly appeared 
over all Europe, without being connected with 
any of the former inſtitutions ; of thoſe laws 
which have done infinite good and infinite miſ- 
chief ; which have ſuffered rights to remain when 
the demeſne has been ceded ; which by veſting ſe- 
veral with different kinds of ſeignory over the ſame 
things or perſons, have diminiſhed the weight of 
the whole ſeignory ; which have eſtabliſhed differ- 
ent limits in empires of too great an extent; 
which have been productive of rule with a bias to 
anarchy, and of anarchy with a tendency to order 
and harmony. 

This would require a particular work to itſelf ; 
but conſidering the nature of the preſent under- 
taking, the reader will here meet rather with 
a general ſurvey, than with a complete treatiſe of 
thoſe laws, 

Ces The 


Chap. 1. 
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The feudal laws form a very beautiful proſpect. 
A venerable old * oak raiſes its lofty head to the 
, ſkies; the eye ſees from afar its ſpreading leaves: 
upon drawing nearer, it perceives the trunk, but 
does not diſcern the root; the ground muſt be dug 
up to diſcaver it. 


CHAP. II. 
Of the Source of feuda] Laws. 


'Y FE conquerors of the Raman empire came 
from Germany. Though few ancient authors 
have deſcribed their manners, yet we have two of 
very great weight, Cæſar making war againſt 
the Germans, deſcribes the manners (*) of that na- 
tion ; and upon theſe he regulated + ſome of his 
enterpriſes. A few pages of Cæſar upon this ſub- 


ject are equal to. whole volumes. 


Tacitus has written an entire work on the man- 
ners of the Germans. This work is ſhort, but it 
comes from the pen of Tacitus, who was always 


conciſe, becauſe he ſaw every thing at one glance. 


Theſe two authors agree ſo perfectly with the 
codes ſtill extant of the laws of the Barbarians, that 
reading Cæſar and Tacitus, we imagine we are pe- 
ruſing theſe codes, and peruſing theſe codes, we 
fancy we are reading Cæſar and Tacitus. 

But if in this reſearch into the feudal laws, I 
ſhould find myſelf entangled and loſt in a dark la- 
byrinth, I fancy 1 have the clue in my hand, and 


that I ſhall be able to find my way through. 


o Duantum vertice ad oras 
AM f bereas, cut radice ad 7 artara tendit, VIRGIL. 


+ For inſtance, his retreat from Germany. Ibid. 
CHAP. 
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CHAP. III. 
The origin of Vaſſalage. 


(7 BAR * ſays, © That the Germans neg- nog x 
* leted agriculture; that the greateſt part of — 
p. 3+ 


them lived upon milk, cheeſe, and fleſh; that 
* no one had lands or boundaries of his own; 
* that the princes and magiſtrates of each nation 
s allotted what portion of land they pleaſed, to 
<* individuals, and obliged them the year following 


e to remove to ſome other part.” Tacitus ſays (), () De mo- 
* That each prince had a multitude of men, who — 8 


„ were attached to his ſervice, and followed him 
„ wherever he went,” This author gives them a 
name in his language relative to their ſtate, which 


375 


is that of companions (). They had a ſtrong emu- () Comi- 
lation to obtain the prince's eſteem; and the princess · 


had the ſame emulation to diſtinguiſn themſelves 
in the bravery and number of their companions. 
* Their dignity and power, continues Tacitus, 
e conſiſts in being conſtantly ſurrounded wich a 
* multitude af young and choſen people: this they 
** reckon their ornament in peace, this their de- 
* fence and ſupport in war. Their name becomes 
* famous at home, and among neighbouring na- 
tions, when they excel all others in the number 
* and courage of their companions : they receive 
e preſents and embaſſies from all parts. Repu- 
* tation frequently decides the fate of war, In 
battle it is infamy in the prince to be ſurpaſſed 


® Book 6th of the Gallic wars. Tacitus adds, nulli domus 
aut ager, aut aligua cura; prout ad quem wenire aluntur. De 
id. Germ. i 
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Boo « © in courage; it is infamy in the companions not 


* to follow the brave example of their prince; 


it is an eternal diſgrace to ſurvive him. To 


defend him is their moſt ſacred engagement. 


(s De 
Fello Gel- 


&« If a city be at peace, the princes go to thoſe 
© who are at war; and it is thus they retain a 
“ great number of friends. To theſe they give 
the war-horſe and the terrible javelin. Their 
pay conſiſts in coarſe but plentiful repaſts. The 
prince ſupports his liberality merely by war and 
** plunder. You might eaſier perſuade them to 
** attack an enemy and to expoſe themſelves to the 
“ dangers of war, than to cultivate the land, or 
** to attend to the cares of huſbandry ; they re- 
** fuſe to acquire by ſweat what they can purchaſe 
„ with blood.” | 
Thus, among the Germans there were vaſſals, 
but no fiefs; they had no fiefs, becauſe the princes 
had no lands to give; or rather their fiefs conſiſted 
in horſes trained, for war, in arms, and feaſting, 
There were vaſſals, becauſe there were truſty men 
who being bound by their word engaged to follow 
the prince to the field,. and did very near the 
ſame ſervice as was afterwards performed for the 
fiets, | ; 


CHAP. Iv. 
The ſame Subject continued. 


{TAR (*) ſays, that © when any of the prin- 
ces declared to the aſſembly that he intended 

* to ſet out upon an expedition, and aſked them 
** to follow him; thoſe who approved the leader, 
and the enterprize, ſtood up and offered their 
| | _ aſſiſtance, 


öh 


« aſſiſtance. Upon which they were commended by B o o x 
« the multitude. But if they did not fulfil their — 
« engagements, they loſt the public eſteem, and M 
© were looked upon as deſerters and traitors.” 
What Cæſar ſays in this place, and what we 
have extracted in the preceding chapter from Ta- 
citus, is the ſubſtance of the hiſtory of our princes 
of the firſt race. | 

We muſt not therefore be ſurprized, that our 
kings ſhould have new armies to raiſe upon every 
expedition, new troops to encourage, new people 
to engage; that to acquire much they were obliged 
to incur great expences ; that they ſhould be con- 
ſtant gainers by the diviſion of lands and ſpoils, 
and yet give theſe lands and ſpoils inceſſantly 
away : that their demeſne ſhould continually in- 
creaſe and diminiſh ; that a father upon ſettling a 
kingdom () on one of his children, ſhould al- (*) See the 
ways give him a treaſure with ie; that the king's life of Da- 
treaſure ſhould be conſidered as neceſſary to the 
monarchy ; and that one king * could not give 
part of it to foreigners, even in portion with his 
daughter, without the conſent of the other kings. 
The monarchy moved by ſprings, which they were 
continually obliged to wind up. 


— WT — — —— 
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See Gregory of Tours, book 6. on the marriage of the 
daughter of Chilperic. Childebert ſends ambaſſadors to tell him, 
that he ſhould not give the cities of his father's kingdom to his 
daughter, nor his treaſures, nor his bondmen, nor horſes, nor 
horſemen, nor teams of oxen, &c. 
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CHAP. V. 


Of the Conqueſts of the Franks. 


IT is not true, that the Franks upon entering 
Gaul, took poſſeſſion of the whole country to 


Chap. 5. turn it into fiefs. Some have been of this opi- 


nion, .becauſe they ſaw the greateſt part of the 
country towards the end of the ſecond race, con- 
verted into fiefs, rear-fiefs, or other dependen- 
cies ; but ſuch a diſpoſition was owing to particu- 
lar cauſes, which we ſhall explain hereafter. 

The conſequence which ſundry writers would in- 
fer from thence, that the Barbarians made a ge- 
neral regulation for eſtabliſhing in all parts the 
ſtate of villainage, is as falſe as the principle from 
which it it derived. If at a time when the ficfs 
were precarious, all the lands of the kingdom 
had been fiefs or dependencies of fiefs, and all the 


men in the kingdom vaſſals or bondmen, ſubor- 


dinate to vaſſals; as the perſon that has property 
is over poſſeſſed of power, the king who con- 
tinually difpofed of the fiefs, that is, of the only | 
property then exiſting, would have been as arbi- | 
trary a monarch as the Grand Seignior; which is 

abſolutely contradictory to all hiſtory. | 


CHAP. VL Wy be 
_ Of the Goths, Burgundians, and Franks. 


(3 AUL was invaded by German nations, The 
Viſigoths took poſſeſſion of the province of 

Ob: ug and of almoſt all the ſouth ; the Bur- 

gundians ſettled in the eaſt; and the F ranks ſub- 


dued very near all the reſt. 
| I No 
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No doubt but theſe Barbarians retained in their B99 * 
reſpective conqueſts the manners, inclinations, and —— 
uſages of their own country; for no nation can 

3 change in an inſtant their manner of thinking 
*. and acting. Theſe people in Germany neglected 
7.9 agriculture, It ſeems by Cæſar and Tacitus, that 
is af they applied themſelves greatly to a paſtoral life: 


the BY hence the regulations of the codes of Barbarian 
; laws arg almoſt all relating to their flocks. Rori- 


con, who wrote a hiſtory among the Franks, was 
1 a ſhepherd. 


C H AP. Vii 
Different ways of dividing. the land. 


FTER the Goths and Burgundians had 

under various pretences penetrated into the 

heart of the empire, the Romans, in order to put 

a ſtop to their devaſtations, were obliged to pro- 

vide. for their ſubſiſtence. At firft they allow- 

ed them * corn; but afterwards choſe to give 

them lands. The emperors, or the Roman + ma- 

giſtrates in their name, made particular conven- 

tions with them concerning the diviſion of lands, 

as we find in the chronicles and in the codes of 

the Viſigoths ()) and Burgundians 4. (') Book 
The Franks did not follow the fame plan. In d. 88 4 


a re, }. 3, 9, & 
the Salic and Ripuarian laws we find not 16. 


the 


The Romans obliged themſelves to this by treaties. 
+ Burgundiones partem Calliæ occuparunt, terraſque cum Galli- 
ets ſenatoribus diviſerunt. Marius's Chronicle, in the year 456. 
t Chap. 54. F 1. & 2. This divifion was ſtill ſubſiſting in the 
time of Lewis the Debonnaire, as appears by his capitulary of the 
ou bog, which has been inſerted in the Jaw of the Burgundians, 
e 
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Boo the leaſt veſtige of any ſuch diviſion of lands: they 
— had conquered the country, and ſo took what they 
* pleaſed, making no regulations but amongſt them- 

ſelves. 

Let us therefore diſtinguiſh between the conduct 

of the Burgundians and Viſigoths in Gaul, of thoſe 

See fame Viſigoths in Spain, of che () auxiliary troops 
nnen Auguſtulus and Odoacer in Italy, and that of 
2 the Franks in Gaul, as alſo of the Vandals (*) in 

8 Tee Africa. The former entered into conventions with | 
— the ancient inhabitants, and in conſequence thereof 
Yandel. made a diviſion of lands 3 them; the latter 
did no ſuch thing. 


CHAP. vn. 
The ſame ſubjeft continued. 


HAT has induced ſome to think that the 
Roman lands were entirely uſurped by the 
Barbarians, is their finding in the laws of the Vi. | 
ſigoths and the Burgundians, that theſe two nations 
had two thirds of the lands: but this they took only | 
in certain quarters or diſtricts aſſigned them. | 
Gundebald “ ſays in the law Aft the Burgundians 

that his people at their eſtabliſhment had two third || 
of the lands allowed them; and the ſecond ſupple- 
ment Þ to this law takes notice, that only a moiety 
would be allowed to thoſe who ſhould hereafter come] 
to live in that country. Therefore all the lands had 
1 255 not 


N 
' 


®* Lictt es tempere quo populus nofter mancipiorum tertiam & din 
terrarum partes accepit, Fc, Law of the Burgundians. tit. 54 
& 1. 

+ Ut non amplizs a Burgundionibus qui infra venerunt requirals 
gugm ad pra. ſens neceſitas fuerit, medietas terre, art. 11. | 
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mans and the Burgundians. 

' In thoſe two regulations we meet with the ſame 
expreſſions in the text ; conſequently they ex- 
plain one another; and as the latter cannot mean 
an univerſal diviſion of lands, neither can this 
ſignification be given to the former, 

The Franks acted with the ſame moderation as 


3 the Burgundians; they did not ſtrip the Romans 
d) in wherever they extended their conqueſts. What 
\ with would they have done with ſo much land? They 
hereof took what ſuited them, and left the remainder. 
latter | | 
CH AP. 12 | 
juſt application of the law of the Burgundians 
and of that of the Viſigoths in relation to the i 
divifion of lands. | 
' 
at the | T is to be conſidered that thoſe diviſions of ö 
by the land were not made with a tyrannical ſpirit; f 
he Vi- ut with a view of relieving the reciprocal wants of 
ations ¶ wo nations that were to inhabit the ſame country. | 
k only The law of the Burgundians ordains that a Bur- | 
| zundian ſhall be received in an hoſpitable manner Ii 
dians, y a Roman. This is agreeable to the manners of 4 
thirds he Germans, who, according to Tacitus (), were () De mo- 4 
upple- he moſt hoſpitable people in the world. rib. Gere E 
moiet) By the law of the Burgundians, it is ordained, | 
r come hat the Burgundians ſhall have two thirds of the 
ds had Wands, and one third of the bondmen. In this it 
not WE onſidered the genius of two nations, and conform- 


d to the manner in which they procured their ſub- 
ſence. As the Burgundians dealt chiefly in cattle, 


4 they 


not been divided in the beginning between the Ro- B 000 


33s 


Chap. 9. 


382 
Bo OE 


XXX. 
Chap. 10. 


9 And in 
that of the 


Viſigoths. 


OTit-54. T HE law of the Burgundians (i) takes notice 
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they wanted a great deal of land and few bond. 
men; and the Romans from their application to 
agriculture had need of leſs land and of a greater 
number of bondmen. The woods were equally 
divided, becauſe their wants in this reſpect were 
the ſame. | 

We find in the code (*) of the Burgundians, 
that each Barbarian was placed near a Roman, 
The diviſion therefore was not general; but the 
Romans who gave the diviſion, were equal in-num- 
ber to the Burgundians who received it. The 
Roman was injured the leaſt poſſible. The Bur. 
gundians as a martial people, fond of hunting and] | 
of a paſtoral life, did not refuſe to accept of the 
fallow grounds; while the Romans kept fuch | 


lands as were propereſt for culture: the Burgun-| 
dian's flock fattened the Roman's field. 


CHAP. X, 


Of ſervitudes. | 


that when thoſe people ſettled in Gaul, they 

were allowed two thirds of the land, and one third 

of the bondmen. The ſtate of villainage ws | 
therefore * eſtabliſhed in that part of Gaul befor 

it was invaded by the Burgundians. | 
The law of the Burgundians in points relating ri 

the two nations makes a formal + diſtinction in both, | 

| : betwen i 


* This is confirmed by the whole title of the code Ap 
65 Cen 61s, © Coloms, 


+ Si dentem optimati Burgundion! wel Romano nobili excuſirit 
tit. 51 F. 1. & | mediocribus per/onts ingenuis tam Bargundiarits 


ö 
| 
guam Romanis, Ibid, 5. 2. | 
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between the nobles, the free-born, and the bond- — 
men. Servitude was not therefore a thing particu - Chap. 10. 


lar to the Romans; nor liberty and nobility par- 
ticular to the Barbarians. 

This very fame law ſays (7%, that if a Burgun- () Tit. 
dian freedman had not given a particular ſum to his 57* 
maſter, nor received a third ſhare of a Roman, he 
was always ſuppefed to belong to his maſter's fa- 
mily. The Roman proprietor was therefore free, 
ſince he did not belong to another perſon' s family; 
he was free, becauſe his third portion was a mark 
of liberty. 

We need only open the Salic and Ripuarian laws, 
to be ſatisfied that the Romans were no more in 2 
ſtate of ſervitude among the Franks, than "_— 
the other conquerors of Gaul. 

The count de Boulainvilliers is miſtaken in the 
capital point of his ſyſtem : he has not proved that 
the Franks made a general regulation to reduce the 
Romans into a kind of. ſervitude. 

As this author's work is penned without art, and 
as he. ſpeaks with the ſimplicity, frankneſs, and can- 
dor of that ancient nobility from whence he deſcends, 
every one is capable of Judging of the fine things 
he ſays, and of the errors into which he is fallen. 
I ſhall not therefore undertake to criticiſe him ; I 
ſhall only obſerve, that he had more wit than 
ſenſe, more ſenſe than knowledge ; though his 
knowledge was not contemptible, for he was well 
acquainted with the moſt valuable part of our hi- 
ſtory and laws, 

The count de Bovlainvilliers, and the abbe duBos, 
have formed. two different ſyſtems, one of which 
ſeems to be a conſpiracy againſt the commons, and 

the 
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Book the other againſt the nobility. When the ſun gave 


XXX. 
Chap. 1 


* in the middle *.“ 


was never framed. 
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| leave to Phaeton to drive his chariot, he ſaid to him, 
If you aſcend too high, you will burn the hea- 
% venly manſions ; if you deſcend too low, you will 
& reduce the earth to aſhes : Do not drive to the 
right, you will meet there with the conſtellation 
« of the ſerpent ; avoid going too much to the left, 
e you will there fall in with that of the altar: keep 


4 H A P. XI. 
The ſame ſubject continued. 


HAT firſt gave riſe to the notion of a ge- 
neral regulation made at the time of the 


W 


conqueſt, is our meeting with a prodigious number | 


of ſervitudes in France towards the beginning of 


the third race; and as the continual progreſſion of 


theſe ſervitudes was not attended to, people ima- 
gined in an age of obſcurity a general law which 


Towards the commencement of the firſt race, we 
meet with an infinite number of freemen, both 
among the Franks and the Romans ; but the num- 


ber of bondmen increaſed to that degree, that at 
the beginning of the third race, all the huſband- 


men and almoſt all the inhabitants T of towns were 


Nec preme, nec ſummum molire per ethera currum ; 
Altizs egreſſus, caleflia tecta cremabis z 
= pag terras : medio tutiſſimus ibis, 
eu te dexterior tortum declinet ad anguem, 
Neve finiſterior preſſam rota ducat ad aram ; 
Inter utrumque tene. Ovid. Metam. lib, it 
+ While Gaul was under the dominion of the Romans, they 


formed particular bydies ; theſe were — freedmen, or the 
deſcendants of freedmen. 


= 
be- | 


| 
| 
| 
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become bondmen : 
there was very near the ſame adminiſtration in the 
cities as among the Romans, namely, a corpora- 
tion, a ſenate, and courts of judicature z at the 
other we hardly meet with any thing but a lord 
and his bondmen. 

When the Franks, Burgundians, and Goths, made 
their ſeveral invaſions, they ſeized upon gold, ſilver, 
moveables, clothes, men, women, boys, and what- 
ever the army could carry ; the whole was brought 
to one place, and divided amongſt the army (*). 
Hiſtory 
is after the firſt devaſtations, they entered into an 
agreement with the inhabitants, and left them all 
their political and civil rights. This was the law 
of nations in thoſe days; they plundered every 
thing in time of war, and granted every thing in 
time of peace. Were it not ſo, how ſhould we 
find both i in the Salic and Burgundian laws ſuch a 
number of regulations abſolutely contrary to a ge- 
neral ſervitude of the people ? 

But though the conqueſt was not immediately 
productive of ſervitude, it aroſe nevertheleſs from 
the ſame law of nations (*) which ſubſiſted after 
the conqueſt, Oppoſition, revolts, and the taking 


and whereas at the firſt period. 


ſhews, that after the firſt ſettlement, that wr 
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book 1. 
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(%) See the 
lives of the 


aints in 


of towns, were followed by the ſlavery of the in- z ex: 
habitants. And, not to mention the wars which page. 


the conquering nations made againſt one another, 
as there was this particularity among the Franks, 
that the different partitions of the monarchy gave 
riſe continually to civil wars between brothers or 
nephews, in which this law of nations was con- 
ſtantly practiſed, ſervitudes of courſe became more 


general in France than in other countries: and 
Vol. II. D d this 
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this is, I believe, one of the cauſes of the differ- 


ence between our French laws and thoſe of Iraly 
and Spain, in reſpect to the right of ſeignories. 
The conqueſt was ſoon over; and the law of 
nations then in force was productive of ſome fer- 
vile dependencies. The cuſtom of the fame law of 
nations, which obtained for many ages, gave a 
prodigious extent to thoſe ſervitudes. 
Theodoric imagining that the people of Au- 
were not faithful to him, thus addreſſed the 
Franks of his diviſion : Follow me, and I will carry 
you into a country where you fhall have gold, filver, 
captives, clothes, and flocks in abundance; and you 


Hall remove all the people into your own country. 


After the concluſion of the peace () between 
Gontram and Chilperic, the troops employed in the 
fiege of Bourges having had orders to return, 
carried ſuch a conſiderable booty away with them, 
that they hardly left either men or cattle in the 
country. | 

Theodoric, king of Italy, whoſe ſpirit and po- 
licy it was ever to diſtinguiſh himſelf from the 
other barbarian kings, upon ſending an army into 


) Letter Gaul, wrote thus to the general (): © It is my 
—— « will that the Roman laws be followed, and that 


you reſtore the fugitive ſlaves to their right 


* owners. The defender of liberty ought not to 
encourage ſervants to deſert their maſters. Let 
* other kings delight in the plunder and devaſta- 


„ tion of the towns which they have ſubdued ; 


% e are defirous to conquer in ſuch a manner, 
* that our ſubjects ſhall lament their having fallen 
„ too late under our government.” It is evident, 
that his intention was to caſt an odium on the 

| - kings 
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kings of the Franks and the Burgundians, and that 
he alluded in the above paſſage to their particular 
law. of nations. | 

Yet this law of nations continued in force under 
the ſecond race. King Pepin's army, having pene- 
trated into Aquitaine, "returned to France loaded 
with an immenſe booty, and with a vaſt number of 
bondmen, as we are informed by the annals of 


Metz *. | | 
Here might I quote numberleſs + authorities : 


387 


Book 
XXX. 
Chap, 11. 


and as the public compaſſion was raiſed at the ſight 


of thoſe miſeries, as ſeveral holy prelates beholding 
the captives in chains, employed the treaſure be- 
longing to the church, and ſold even the ſacred 
utenſils, to ranſom as many as they could; and 
as ſeveral holy monks exerted themſelves on that 
occaſion, it is in the I lives of the ſaints that we 
meet with the beſt eclairciſſements on this ſubject. 
And, although it may be objected to the authors 
of thoſe lives, that they have been ſametimes a 
little too credulous in reſpe& to things which God 
has certainly performed, if they were in the 
order of his providence; yet we draw conſi- 
derable lights from thence, with regard to the 
manners and uſages of thoſe times. | 
When we caſt an eye upon the monuments of 
our hiſtory and laws, the whole ſeems to be an im- 


In the year 763. Innumerabilibus ſpoliis & capti vis tatus ille 
exercitus ditatus, in Franciam rever/us eft. 

+ See the annals of Fuld, in the year 739, Paulus Diaconus, 
de geſtis Longobardorum, lib. iii. c. 30. & hb. iv. c. 1. and the 
lives of the ſaints in the next quotation. 

t See the lives of 8. Epiphanius, S. Eptadius. S. Cæſarius, 
8. Fidolus, S. Porcian, S. Treverius, S. Euſichius, and of 8. 
Leger, the miracles of S. Julian, &c. 
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menſe expanſe, or a boundleſs ocean: all thoſe 
i frigid, dry, crude writings muſt be devoured in the | 
"* ſame manner, as Saturn is fabled to have devoured 
the ſtones. 

A vaſt quantity of land which had been in the 
hands of freemen +, was changed into mortmain, 
when the country was ſtripped of its free inhabi- 
tants; thoſe who had a great multitude of bond- 
men either took large territories by force, or had 
them yielded by agreement, and built villages, as 
may be ſeen in different charters. On the other 
hand, the freemen who cultivated the arts, found 
themſelves reduced to exerciſe thoſe arts in a ſtate 
of ſervitude : thus the ſervitudes reſtored to the arts 
and to agriculture whatever they had loſt. 

It was a cuſtomary thing with the proprietors of 
land, to give them to the churches, in order to hold 
them themſelves by a quit rent, thinking to partake 
by their ſervitude of the ſanctity of the churches, 


C H AP. XII 
That the lands belonging to the divifion of the 


Barbarians paid no taxes. 


A People remarkable for their ſimplicity and 


poverty, a free and martial people, who lived 
without any other induſtry than that of tending 
their flocks, and who had nothing but ruſh cot- 
tages to attach them to their (*) lands; ſuch a 
people, I ſay, muſt have followed their chiefs for 


” Deerant guoque littora ponto, Ovid. line 1. 

+ Even the huſbandmen 9 — were not all ſlaves: ſee 
the 18th and 23d law in the code de Agricolis, & Cenſitis, & Co- 
lonis, and the 2oth of the ſame title. 
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the ſake of booty, and not to pay or to raiſe taxes. Book 
The art of tax-gathering is generally invented too - — 5 
late, and when men begin to enjoy the AY oe 
other arts. 

The tranſient (*) tax of a pitcher of wine for (t) Ibid. 
every acre, which was one of the exactions of Chil- © 
peric and Fredegonda, related only to the Romans. 

And indeed it was not the Franks that tore the rolls 
of thoſe taxes, but the clergy who in thoſe days 
were all Romans. The burthen of this tax lay 
chiefly on the inhabitants “ of the towns; now theſe 
were almoſt all inhabited by Romans. 

Gregory of Tours (*) relates, that a certain Judge ( (u) Book 
was obliged after the death of Chilperic to take re- 
fuge in a church, for having under the reign of that 
prince ordered taxes to be levied on ſeveral Franks, 
who in the reign of Childebert were ingenui, or free- 
born: Multos de Francis, qui tempore Cbildeberti regis 
ingenui fuerant, publico tributo ſubegit. Therefore 
the Franks who were not bondmen paid no taxes. 

There is not a grammarian, but would be aſhamed 
to ſee how the Abbe du Bos (“) has interpreted this (u) Eſta- 
paſſage. He obſerves, that in thoſe days the freed- — _— 
men were alſo called ingenui. Upon this ſuppoſition French 
he renders the Latin word ingenui, by freed from mate, 
taxes; a phraſe, which we indeed may uſe, as freed chap. 14. 
from cares, freed from puniſhments ; ; but in the Latin pag. 515. 
tongue, ſuch expreſſions as ingenui a tributis, liber- 
tint a tributis, manumiſſi tributorum, would be quite 
monſtrous, 

Parthenius, ſays Gregory of Tours (), had like (x) Book 
to have been put to death by the Franks for ſub- . 36. 


* Que conditio uni verſis urbibus per Galliam och Jummopere 
ef! adbibita, Life of S. Aridius. 
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Book jecting them to taxes. The Abbe du Bos finding 
© gt himſelf hard preſſed by this paſſage (C), very coolly 
(y) we ſuppoſes the thing in queſtion : it was, he ſays, 
jii. p. 514. an extraordinary duty. | 

We find in the law of the Viſigoths “, that when 
a Barbarian had ſeized upon the eſtate of a Roman, 
the judge obliged him to ſell it, to the end that this 
eſtare might continue to be tributary ; conſequently 

| the Barbarians paid no taxes Þ.' 35 
(2) Efz- The Abbe du Bos () who, to ſupport his ſyſtem, 
of the Would fain have the Viſigoths ſubje& to taxesf, 
Franks in quits the literal and ſpiritual ſenſe of the law, and 
_— pretends upon no other indeed than an imaginary 
chap, 14. foundation, that between the eſtabliſhment of the 
Pag. 51%: Goths and this law there had been an augmentation 

of taxes which related only to the Romans. But 
none but father Harduin are allowed thus to exer- 
ciſe an arbitrary power over facts. | 
{a) Book This learned author () has rummaged Juſtinian's 
{b) i Sge code (), in ſearch of laws, to prove that among 
ni. tit. 74. the Romans the military benefices were ſubject to 
lib. xi. taxes. F rom whence he would infer that the ſame 
held good with regard to fiefs or benefices among 
the Franks. But the opinion that our fiefs derive 


their origin from that inſtitution of the Romans, is 


Fudices atque prorpofiti tertias Romanorum, ab illis qui preupa- 
tas tenent, auferant, & Romanis ſud exaftione fine aliqud dzlations 
reflituant. ut uibil fiſco debeat deperire, lib. x. tit. 1. cap. 14. 

+ The Vendals paid none in Africa. Procopius war 
pf the Vandals, lib. 1 and 2. Hiſtoria Miſcella, lib. 16, p: 
106. Obſerve that the conquerors of Africa were a mixture of 
Vandals, Alans, and Franks. Hiſtoria Miſcella, lib; 14, p. 94, 

t He lays a ſtreſs upon another law of the Viſigoths, book x. 
tit. 1, art. 11. which proves nothing at all; it ſays only, that 
he who has received of a lord a piece of land on condition of 
2 rent or ſervice, ought to pay it, | 
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at preſent exploded; it obtained only at a time B 
when the Roman hiſtory, but not ours, was well 9 
underſtood, and our ancient records "ay buried in 

obſcurity and duſt, 
But the Abbe is in the wrong to quote Caſ- 
ſiodorus, and to make uſe of what was tranſacting 
in Italy and in the part of Gaul ſubject to Theo- 
doric, in order to acquaint us with the practice 
eſtabliſned among the Franks; theſe are things 
which muſt not be confounded. I propoſe ſhew- 
ing, ſome time or other, in a particular work, 
that the plan of the monarchy of the Oſtrogoths 
was intirely different from that bf any other go- 
vernment founded in thoſe days by the other Bar- 
barian nations; and ſo far are we intitled to affirm 
that a practice obtained among the Franks, becauſe 
it was eſtabliſhed among the Oſtrogoths, that on 
the contrary we have juſt reaſon to think that a 
cuſtom of the Oſtrogoths was not in force among 
the Franks. 

The hardeſt taſk for perſons of extenſive eru- 
dition, is to deduce their arguments from paſſages * 
not foreign to the ſubject, and to find, if we may of the 


be allowed to expreſs ourſelves in aſtronomical — 
terms, the true place of the ſun. tom. iii. 


The ſame author makes a wrong uſe of the ca- ehap. 14. 
pitularies, as well as of the hiſtorians and laws of ire 
the barbarous nations. When he wants the quotes the 
Franks to pay taxes, he applies to freemen what _ —4 
can be underſtood only of (©) bondmen; when he the edict 
ſpeaks of their military ſervice, he applies to () of ah 
bobdmen what can never relate but to freemen. — on. 

(d) Ibid, 


tom. iii. 


hap. 4. 
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CHAP, XIII. 
Of taxes paid by the Romans and Gauls, in the 
monarchy of the Franks. 


] Might here examine whether after the Gauls 
and Romans were conquered, they continued 


to pay the taxes to which they were ſubje& under 


the emperors. But, for the ſake of brevity, I ſhall 


- be ſatisfied, with obſerving that if they paid them 


in the beginning, they were ſoon after exempted, 
and that thoſe taxes were changed into a military 


| ſervice, For I confeſs I cannot conceive how the 


Franks ſhould have been at firſt ſuch great friends, 
and afterwards ſuch ſudden and violent enemies, to 


* 
taxes. | 


A capitulary * of Lewis the Debonnaire explains 
extremely well the fituation of the freemen in the 
monarchy of the Franks. Some troops F of Goths 
or Iberians, flying from the oppreſſion of the 
Moors, were received into Lewis's dominions. The 
agreement made with them was, that like other 
freemen they ſhould follow their count to the 
army; and that upon a march they ſhould mount 
guard Þ and patrol under the command alſo of 
their count; and that they ſhould furniſh horſes 
and carriages for baggage to the king's & commiſſa- 
ries and to the ambaſſadors in their way to and 


In the year 815, chap. 1. which is agreeable to the capitu- 
lary of Charles the Bald, in the year 844. art. 1, & 2, 

+ Pro Hiſhanis in partibus Aqzitanie, Giptimanis, & Provizcie 
confiftentibus. Ibid. 

Tt Excubias & explorationes quas Vactas dicunt, Ibid, 

$ They were not obliged to furniſh any to the count, Ibid. 
art, To 
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from court; and that they ſhould not be compel- Bo o 
led to pay any farther acknowledgment, but ſhould . 
be treated as the other freemen. ; 
It cannot be ſaid that theſe were new uſages in- 
troduced towards the commencement of the ſecond 
race. This muſt be referred at leaſt to the middle 
or to the end of the firſt, A capitulary of the 
year“ 864, ſays in expreſs terms, that it was the 
ancient cuſtom for freemen to perform military 
ſervice, and to furniſh likewiſe the horſes and car- 18 
riages above-mentioned ; duties particular to them- oy 
ſelves, and from which thoſe who poſſeſſed the 
fiefs were exempt, as we ſhall prove hereafter. 
This is not all; there was a regulation + which 
hardly permitted the impoſing of taxes on thoſe 
freemen. He who had four manors 4 was always | 
obliged to march againſt the enemy: he who had | 
but three, was joined with a freeman that had only | 1 
one; the latter bore the fourth part of the other's 
charges, and ſtaid at home. In like manner, they 
joined two freemen who had each two manors; he 
who went to the army had half his charges bore by 
him who ſtaid at home. 1 
Again, we have an infinite number of charters, 1 
in which the privileges of fiefs are granted to lands 


* Ut Pagenſes Franci, qui caballos habent, cum ſuis comitibus in | 
boſflem pergant. The counts are forbid to deprive them of their | 
horſes, ut hoſtem facere, & debitos paraveredes ſecundum antiquam "4 
conſuetudinem exſolvere peſſint. Edict of Piſtes in Baluzius, p. 186. | 

F Capitulary of Charlemain, in the year 812. chap. 1. Edict ; 
of Piſtes in the year 864. art. 27. 

t Ruatuor manſos, I fancy that what they called Man/us was 
a particular portion of land belonging to a farm where there | 
were bondmen; witneſs the capitulary of the year 8; 3, h , 
8ylvacum, tit. xiv, againſt thoſe who drove the bondmen from 
their Manſas. ; 
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Boot or diftricts poſſeſſed by freemen, and of which 1 
ä ſhall make farther mention hereafter (). Theſe lands 
(*) See a- are exempted from all the duties or ſervices, which | 
bove, ch. were required of them by the counts, and by the 
. of the king's officers : and as all theſe ſervices 

" are particularly enumerated, without making any | 
mention of taxes, it is manifeſt that no taxes were 
impoſed upon them. 

It was very natural that the Roman art of tax- 
gathering ſhould fall of itſelf in the monarchy of 
the Franks: it was a moſt complicate art, far | 
above the conception, and wide from the plan, of 
thoſe ſimple people. Were the Tartars to over-run 
Europe, we ſhould find it very difficult to make 
them comprehend what is meant by our finan- | 

ciers. | | | 

(4) InDu- The (“) anonymous author of the life of Lewis 
chelne, tbe Debonnaire, ſpeaking of the counts and other 
p. 287, Officers of the nation of the Franks, whom Charle- 

min eſtabliſhed in Aquitania, ſays, that he intruſt- 
ed them with the care of defending the frontiers, as 
alſo with the military power and the direction of I 
the demeſnes belonging to the crown. This ſhews ff 
the ſtate of the royal revenues under the ſecond if 
race. The prince had kept his demeſnes in his I 
own hands, and employed his bondmen in im- 
proving them. But the indictions, the capitations, I 
and other impoſts raiſed at the time of the em- 
perors on the perſons or goods of freemen, had 
been changed into an obligation of defending the 
frontiers, and marching againſt the enemy. 

(*) Ibid. . In the ſame hiſtory (), we find that Lewis the 

p. %. Debonnaire having been to wait upon his father in 
Germany, this prince aſked him, why he, who 
Was 
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was 2 crowned head, came to be ſo poor: to which Boos 
Lewis made anſwer, that” he was only a nominal X. 
king, and that the great lords were poſſeſſed of 
almoſt all his demeſnes; that Charlemain, being 
apprehenſive leſt this young prince ſhould forfeit 
their affection, if he attempted himſelf to reſume 
what he had inconſiderately granted, appointed 
commiſſaries to reſtore things to their former 
ſituation. 

The biſhops writing () to Lewis brother to Charles (0 See the 
the Bald, uſe theſe words: Take care of your capitulary 
% lands, that you may not be obliged to travel conti- , "> ;8, 
e nually by the bouſes of the clergy, and to tire their art. 14. 
* bondmen with carriages. Manage your affairs, 

* continue they, in ſuch a manner, that you may 

* have enough to live upon, and to receive embaſſies.” 

It is evident, that the king's revenues in thoſe 

days conſiſted of their demeſnes, 


CBA Fu 2006 
Of what they called Cenſus, 


|, han the Barbarians had quitted their own 
country, they were deſirous of reducing their + . 
uſages into writing; but as they found a difficulty 

in writing German words with Roman letters, they 
publiſhed theſe laws in Latin. - 
In the confuſion and rapidity of the conqueſt, 
moſt things changed their nature : in order how- 
ever to expreſs them, they were obliged to make 

uſe of ſuch old Latin words, as were moſt analo- 
gous to the new uſages, Thus whatever was likely 


Chap. 14- 


levied alſo ſome duties on rivers, where there hap- 
2 to I be a bridge or a paſſage, 
to 
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Boo x to revive * the idea of the ancient cenſus of the Ro- 


XXX. 
Chap. 14. 


mans, they called by the name of cenſus, tributum; 
and when things had no relation at all to the Ro- 
man cenſus, they expreſſed, as well as they could, 
the German words by Roman letters: thus they 
formed the word fredum, on which I ſhall have 
occaſion to deſcant in the following chapters. 

The words cenſus and iributum having been em- 
ployed in an arbitrary manner, this has thrown 
ſome obſcurity on the ſignification in which theſe 
words were uſed under our princes of the firſt and 
ſecond race. And modern + authors who have 
adopted particular ſyſtems, having found theſe 
words in the writings of thoſe days, imagined that 
what was then called cenſus, was exactly the cenſus 
of the Romans; and from thence they inferred 
this conſequence, that our kings of the two firſt 
races had put themſelves in the place of the Ro- 
man emperors, and made no change in I their ad- 
miniſtration. Beſides, as particular duties raiſed 
under the ſecond race were by chance and by cer- 
tain reſtrictions converted into others, they infer- 
red from thence that theſe duties were the cenſus 


The cen/us was ſo generical a word, that they made uſe of 
it to expreſs the tolls of rivers, when there was a bridge or ferry 
to =. See the third capitulary,-in the year 803. edition of 
Baluzius, pag. 395- art, 1. & the 5th in the year 819. pag. 616. 
They gave likewiſe this name to the carriages furniſhed by the 
freemen to the king, or to his commiſſaries, as appears by the 
capitulary of Charles the Bald, in the year 865. art. 8. 

+ The Abbe du Bos, and his followers. 

IT See the weakneſs of the arguments produced by the Abbe 
da Bos, in the eſtabliſhment of the French monarchy, tom. iii. 
book 6. chap. 14. —_ in the inference he draws from a 
paſſage of Gregory of Tours, concerning a diſpute between his 
church and king Charibert. 

For inſtance, by infranchiſements. 
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of che Romans: and, as ſince the modern regu- Book 


lations, they found that the crown demeſnes were chaps 


abſolutely unalienable, they pretended that thoſe 
duties which repreſented the Roman cenſus, and 
did not form a part of the demeſnes, were mere 
uſurpation. I omit the other conſequences. 

To apply the ideas of the preſent time to diſtant 
ages, is a ſource of error. To thoſe people who 
want to modernize all the ancient ages, I ſhall ſay 
what the Egyptian prieſts ſaid to Solon, © Athe- 
nians, you are mere children! | 


CHAP. XV. 


That what they called cenſus was raiſed only on the 
 bondmen, and not on the freemen. - 


HE king, the clergy, and the lords raiſed re- 
gular taxes, each on the bondmen of their 
reſpective demeſnes. I prove it with reſpect to the 
king, by the capitulary de Villis; with regard to 
the clergy, by the codes of the * laws of the Bar- 
barians; and with relation to the lords, by the re- 


gulations (*) which Charlemain made concerning (i) Book 


this ſubject. 


Theſe taxes were called cenſus ; they were 'ceco- s, chap. 
nomical and not fiſcal duties, mere private ſervices 303. 


and not public obligations. 

I affirm, that what they called cenſus at that 
time, was a tax raiſed upon the bondmen. This 
I prove by a formulary of Marculfus containing a 
permiſſion from the king to enter into holy orders, 


19 Law of the Alemans, chap. 22. and the law of the Bava- 
rians, tit. 1. chap. 14. where the regulations are to be found 
which the clergy made concerning their order. 
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Boox provided the perſon be * free-born, and not enrol- 
ES led in the regiſter of the cenſus. I prove it alſo 
0) = by a commiſſion from Charlemain to a count (®), 
year 789. whom he had ſent into Saxony; which contains 
— of the infranchiſement of the Saxons for having em- 
— by braced Chriſtianity, and is properly a charter of 
Baluzius, freedom . This prince reſtores them to their for- 
_ '- , mer 4 civil liberty, and exempts them from paying 
res. 250 the cenſus. It was therefore the ſame thing to be 

a bondman, as to pay the cenſus, to be free as not 
to pay it. 4 Ty | 
By a kind of letters patent || of the ſame prince 

in favour of the Spaniards, who had been received || 
into the monarchy, the counts are forbid to demand 
any cenſus of them, or to deprive them of their | 
lands. That ſtrangers upon their coming to France | 
were treated as bondmen, is a thing well known; | 
and Charlemain being deſirous they ſhould be con- 
ſidered as freemen, ſince he would have them be 
proprietors of their lands, forbad the demanding 
any cenſus of them. 


(') Inthe A capitulary of Charles the Bald (), given in I 
preg. favour of thoſe very Spaniards, orders them to be 


Baluzius, treated like the other Franks, and forbids the re- 


_ KH quiring any cenſus of them : conſequently this 


pag, 17. Cenſus was not paid by freemen, 
The thirtieth article of the edict of Piſtes re- 
forms the abuſe, by which ſeveral of the huſband- 
S ille de capite ſuo bene ingenuus fit, et in Puletico publics cen- 
 fitus non eff. lib, i. formul. 19. | 
+ Et ut ifta ingenuitatis pagina firma flabiliſque confiſlat. Ibid, 


oe, Priſtinægue libertati donatos, & omni nobis debito cenſu ſolutos. 
id. | 


| Preceptum pre Hi/penis, in the year $12. edition of Balu- 
Zius, tom. i, pag. 500. 


men 
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men belonging to the king or to the church, fold B O o « 
the lands dependent on their manors to eccleſiaſtics — 
or to people of their condition, reſerving only a *** 
ſmall cottage to themſelves; by which means they 
avoided paying the cenſus; and, it ordains, that 
things ſhould be reſtored to their primitive ſitua- 
tion : the cenſus was therefore a tax peculiar to 
bondmen. ' | | 03/296 

From thence alſo it follows, that there was no 
general cenſus in the monarchy ; and this is clear 
from a great number of paſſages, For what could 
be the meaning of this “ capitulary? We ordain ' 


op that the royal cenſus ſhall be levied in all places, where 
ag ormerly it was Þ lawfully levied. What could be 


the meaning of that in which (*) Charlemain orders (*) In the 
his commiſſaries in the provinces to make an exact? 813. 
enquiry into all the cenſus's that belonged in for- 11. edi- 


mer times || to the king's demeſne ? And of that () — 
in which he diſpoſes of the cenſus's paid by thoſe F tom. 2 


Wot whom they are demanded ? What can that other pag. 498. 
Wcapitulary () mean, in which we read, I any per- 3 
or ** bas acquired a tributary land, on which we art. 6. e- 


were accuſtomed to levy the cenſus ? And that other, — of 
Wa fine (*), in which Charles the Bald t makes b 


m. 1. 
pag 508. 


m 
W * Third capitulary of the year 805, art. 20. & 23. inſerted in . $05 
e collection of Anzegiſe, book iii. art. 15. Thisis agreeable Capitula- 
0 that of Charles the Bald, in the year 854. apud Attiniacum, fies, art. 
Wart. 6. | 


1 . 37. and 
+ Undecungue legitime exigebatur. Ibid. i 
| — antiquitus ad partem regis venire ſelabunt. Capi- — of 
ulary of the year 812, art. 10, & 11. the Lom- 
De illis unde cenſa exigunt, Capitulary of the year 813. art. 6, bards 
„ Si quis terram tributariam, unde cenſus ad partem noftram (*) * the 
xire ſolebat, ſuſceperit. Book iv. of the Capitularies, art. 57. earn 
11 Unde cenſus ad partem regis exivit antiquitu, Capitulary of I. 8 N 
ae year 805. art. 8. OS 


4 | mention 


art. 10. & 
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XXX. 
Chap. 15. 


(*) In the 


year 864. 


edition of cenſus for their + head and for their cottages, and 


Baluzius, 
p-. 192. 


and theſe are the people here meant. 


was a particular tax impoſed on the bondmen bl L 


ſuis recellis debeant. Ibid, 
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mention of the lands, whoſe cenſus had from 
time immemorial belonged to the king. 
- Obſerve that there are ſome paſſages which ſeem 
at firſt ſight to be contrary to what I have faid, 
and yet confirm it. We have already ſeen that 
the freemen in the monarchy were obliged only to 
furniſh particular 22 the capitulary juſt 
now cited gives to this * the name of cenſus, and 
oppoſes it to the cenſus paid by the bondmen. 

Beſides, the edict (% of Piſtes takes notice of 
thoſe freemen who were obliged to pay the royal 


who had ſold themſelves during the famine. The 
king orders them to be ranſomed, This is I be- 
cauſe thoſe who were manumitted by the king's 
letters, did not, generally ſpeaking, acquire a ful 
and perfect liberty, but they paid cenſum in capie; 


| 
| 
| 
| 
| 
| 


We muſt therefore explode the idea of a generilſj 
and univerſal cenſus, in imitation of that of the Ro- 
mans, from which cenſus the rights of the lords at 
alſo ſuppoſed to have been derived by uſurpationff 
What was called cenſus in the French monarchy, 
independently of the abuſe made of that word|f 


their maſters. 


Cenſibus vel paraveredis quos Franci homines ad regian j' | ; 
teflatem exſolvcre debent. 4 
+ De illis francis hominibus qui cenſum regium de ſuo capite & i 


t The 28th article of the ſame edict explains this extreme 
well; it even makes a diſtinction between a Roman freedna BY 
and a Frank freedman : And we likewiſe ſee there that the ce“ 
ſus was not general ; it deſerves to be read. 

As appears by a capitulary of Charlemain in the year 85 
which we have already quoted. 

I by 


I beg the reader to excuſe the trouble I muſt give B o o x 
him with ſuch a number of citations. I ſhould — 
more conciſe, did I not meet with the Abbe du 
Bos's book on the eſtabliſhment of the French mo- 

narchy in Gaul, continually in my way. Nothing 

is a greater obſtacle to our progreſs in knowledge, 

than a bad performance of a celebrated author; 
becauſe, before we inſtruct, we muſt begin with 
undeceiving. 


CHAP. XVI. 
Of the feudal lords or wvaſſals. 


Have taken notice of thoſe volunteers among 

the Germans, who followed their princes in 

their ſeveral expeditions. The ſame uſage con- 

tinutd after the conqueſt, Tacitus mentions them 

by the name of compations (); the Salic law by (c) C 
that of men who have vowed fealty ꝰ to the king; 

the formularies of () Marculfus by that of the (+) Book i. 
king's Antruſtrio's f, the earlieſt French hiſtorians tormul.18 
by that of Leudes |}, faithful and loyal; and thoſe 

of later date by that of vaſſals $ and lords. 

In the Salic and Ripuarian laws we meet with an 

infinite number of regulations in regard to the 

Franks, and only with a few for the Antruſtio's. 

The regulations concerning the Antruſtio's ate | 
different from thoſe which were made for the other 
Franks; they are full of what relates to the ſettling | 


* 
— —V— --- — = * = 


reedmi' BY 2 855 Junt in trufte regis, tit. 44. art. 4. 

the cer + From the word trew, which ſignifies ſaichfal, among the 
Germans. 

ear 85 Ledes, fideler, 

Vaſalli, ſeniores, : 

I by Vor. II. E e of 
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B Oo of the property of the Franks, but mention not a 

. 6. word concerning that of the Antruſtio's. This is 
becauſe the property of the latter was regulated 
rather by the political than by the civil law, and 
was the ſhare that fell to an army, and not the pa- 
trimony of a family. . - 

The goods reſerved for the feudal lords were 
called fiſcal * goods, benefices, honours, and fiefs, 
by different authors and in different times. | 

There is no doubt but the fiefs at firſt were at 

(t) See the will (). We find in Gregory of Tours (*), that 
— * I Sunegiſilus and Gallomanus were deprived of all they 


- Coe than their real property. When Gontram raiſed 
book. his nephew Childebert to the throne, he had a pri- 
(u) Book vate conference with him, in which he named $ 
Sch chap. the perſons who ought to be honoured with, and 
thoſe who ought ro be deprived of, the fiefs. In 
a formulary + of Marculfus, the king gives in ex- 
change not only the benefices held by his exchequer, 
but likewiſe thoſe which had been held by another. 
(*) Liv. The law of the Lombards oppoſes (*) the benefices 
ni. tit. 8: 0 
$. 3. to property. ® In this our hiſtorians, the formu- 
laries, the codes of the different barbarous nations, 
and all the monuments of thoſe days, are unani- 


* Fiſcalia, See the 14th formulary of Marculfus, book i. 
It is mentioned in the life of 8. Maur, dedit f/cum unum: and in 
the annals of Metz, in the year Fa dedit illi comitatus & fiſcos 
tlurimos, The goods deſigned for the ſupport of the royal fa- 
mily were called regalia. 
aa Dues honoraret muneribus, quo; ab honore depelleret. Ibid. 

vii. 

+ Vel religuis quibuſcumgue beneficiir, guodcumgue ille, wel fiſcus 

wofter, in . lecis tenuiſſe neſcitur. Lib. 1. formul. 30. 


- 


thous. In fine, the writers of the book of fiefs + Bo o « 
inform us, that at firſt the lords could take them 2 
back when they pleaſed, that afterwards they grant 
them for the ſpace of a year 2, and that at length 

they gave them for life. 


CHAP. XVI. 
Of the military ſervice of freenten 


2 ſorts of people were bound to military 
ſervice; the great and leſſer vaſſals, who were 
obliged in conſequence of their fief; and the free- 
men, whether Franks, Romans, or Gauls, who ſerved 
under the count, and were commanded by him and 
his officers. | * 

The name of freemen was given to thoſe, who 
on the one hand had no benefices or fiefs, and on 
the other were not ſubject to the baſe ſervices of 
villainage; the lands they poſſeſſed were what they 
called allodial eſtates. 

The counts (*) aſſembled the freemen, and led (*) See the 
them againſt the enemy ; they had officers- under —_ 
them who were called & vicars; and as all the free- maign in 
men were divided into hundreds, which conſtituted — * — 
what they called a borough, the counts had alſo of-; & 4. 


ficers under them, who were denominated centenarii, edition of 
uzius, 
. ; : = 7 
+ Aniiquiſimo enim tempore fic erat in Dominorum poteflate con- 491. = 
nexum, ut quando w:Ulent poſſent auferre rem in frudum a ſe datam : the edict 
poſtea vero conventum oft ut per annum tantum firmitatem haberent, of Piftes 
deinde flatutum eft ut uſque ad vitam fidelis produceretur. Feado- in the year 
rum, lib. i. tit. 1. 864, art. 
t It was a kind of precarious tenure which the lord conſented 26. l 
or refuſed to renew every year; as Cujas has obſerved. p. 186, 
Et habebat unuſquiſque comes Vicarios & Centenarios ſecum. 
book ii. of the capitularies, art. 28. | 


5 Ee 2 and 
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Boon and led the freemen » of the borough, or their 
og hundreds, to the field. 
. 17 This diviſion into hundreds is poſterior to the 
eftabliſhment of the Franks in Gaul. It was made 
by Clotharius and Childebert, with a view of 
obliging each diſtrict to anſwer for the robberies 
committed in their diviſion ; this we find in the de- 
crees + of thoſe princes, - A regulation of this kind 
is to this very day obſerved in England. 
"As the counts led the freemen againſt the ene- 
my, the feudal lords commanded alſo their vaſſals 
or rear-vaſlals ; and the biſhops, abbots, or their 4 
1 adyocates likewiſe commanded theirs (*). 
Charle- The biſhops were greatly embarraſſed, and (0) 
— = inconſiſtent with themſelves; they requeſted of 
$12 art, Charlemain not to oblige them any longer to a mi- 
1. & 5. e-litary ſervice; and when he granted their requeſt, 
— they complained that he had deprived them of 
tom. 1. the public eſteem; ſo that this prince was obliged 
Page 499: to Juſtify his intentions upon this head. Be that 
—— 7 as it may, when they were exempted from march- 
| ef theyerr ing againſt the enemy, I do not find that their vaſ- 
— 2 were led by the counts; on the contrary, we 
Worms, ſee () that the kings or the biſhops choſe one of 
. of their feudatories to conduct them. 
pag. 408, In a Capitulary () of Lewis the Debonnaire, this 
& 410. prince diſtinguiſhes three forts of vaſſals, thoſe be- 


EN longing to the king, thoſe to the biſhops, and thoſe 
Worms in * They were called Compagen/es. 


the year + Publiſhed in the year 599. art. 1. See the capitulariez 
$03. edi- edition of Baluzius, pag. 20. Theſe regulations were undoubt- 
tion of edly made by agreement, 

Baluzius, 1 Aavocati. 

Pag- 409. and the council in the year 845, under Charles the Bald, in vero 
palatio, edition of Baluzius, tom. ii. pag. 17. art. 8. (*) The 5th CG 
pitulary of the year 819. art. 27, edition of 1 Baluzius, pag. G18, 
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to the counts, The“ vaſſals of a feudal lord were 
not led againſt the enemy by the count, except 
ſame employment in the king's houſhold hindered 
the lord himſelf from commanding them. 

But who is it that led the feudal lords into the 
field ? No doubt the king himſelf, who was always 
at the head of his faithful vaſſals. Hence we con- 
ſtantly find in the capitularies a diſtinction made + 
between the king's vaſſals and thoſe of the biſhops. 
Such brave. and magnanimous princes as our kings, 
did not take the field to put themſelves at the head 
of an eccleſiaſtic militia ; theſe were not the men 
they chaſe to conquer or die with. 

But theſe lords carried their vaſſals and rear- 
vaſſals with them ; as we can prove by the capitu- 
 laryf, in which Charlemain ordains that every 
freeman, who has four manors either in his own 
property, or as a benefice from ſomebody elſe, 
ſhould march againſt the enemy or follow his lord. 
It is evident, that Charlemain means, that the per- 
ſan who had a manor of his own ſhould march 
under the count, and he who held a benefice of a 
lord, ſhauld ſet out along with him. 


De Vaſſir Dominicis qui adbuc intra caſam ſerviunt & tamen 
beneficia habere noſcuntur, flatutum eft ut quicumque ex eis cum 
Domino Imporatore domi remanſerint, waſſalles ſues caſatos ſecum 
non retineant ; ſed cum comite, cujus pagenſes ſunt, ire permittant. 
2d capitulary in the year 812. art. 7. edition of Baluzius, tom. i. 


Pag. 494. 

; 1 Capitul. of the year 812. art. 5. de hominibus noftris, & 
epiſcoporum & abbatum qui vel beneficia wel talia propria habent, 
Sc. edition of Baluzius, tom. i. pag. 490. 

t In the year 812. chap. 1. edition of Baluzius. pag. 490. 
ut omnis homo liber quatuor manſos weſlitos de proprio ſuo, five de 
alicujus beneficio habet, ipſe ſe preparet, & ip/e in hoſtem pergat, 


five cum ſeniore ſus, 
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be % And yet the Abbe du Bos () pretends that, when 
XXX. mention is made in the capitularies, of tenants who 
Chap. 17. 
(*) Tom. depended on a particular lord, no others are meant 
iii. book than bondmen; and he grounds his opinion on 
6. chap. the law of the Viſigoths, and the practice of that 
LY 4 nation. It is much better to rely on the capitula» 
ment of ries themſelves; that which I have juſt quoted, 
— ſays expreſly the contrary, The treaty between 
chy, Charles the bald and his brothers, takes notice alſo of 
freemen, who might chuſe to follow either a 
lord or the king; and this regulation is conform- 
able to a great many others. 
| We may therefore conclude, that there were 
three ſorts of military ſervices; that of the king's 
vaſſals, who had no other vaſſals under them; that 
of the biſhops or of the other clergy, and their 
voaſſals and, in fine, that of the count, who | come 
manded the freemen. 

Not but the vaſſals might be alſo ſubject to the 
count; as thoſe who have a particular command 

are ſubordinate to him, who is inveſted with a 
more general authority, 

We even find that the count and the king's 
commiſſaries might oblige them to pay the fine, 
when they had not fulfilled the engagements of 

(*\ Cavitu- their fief. In like manner if the king's vaſſals () 
_y —4 committed any outrage, they were ſubje& to the 
| It. 11. correction of the count, unleſs they choſe to ſub- 


apud ve. mit rather to that of the king. 
wum pal as 

tium, edj- 

tion of 

Bulozius, 

tom. ii. 


page 259. 
CHAP. 


. 6 
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C NA VIE. XXX. 
| DE Chap. 18. 
Of the double ſervice. 


hs was a fundamental principle of the monarchy 

- that whoſoever was ſubject to the military power 

of another perſon, was ſubject alſo to his civil juriſ- 

diction. Thus the capitulary (*) of Lewis the De- (4) Art. 1. 
bonnaire in the year 815, makes the military power —— 
of the count, and his civil juriſdiction over the v pa- 
freemen, keep always an equal pace. Thus the 4e of the 
plgcita ® of the count who carried the freemen — 2 
againſt the enemy, were () called the placita of tion of Ba- 
the freemen; from whence undoubtedly came this — 
maxim, that the queſtions relating to liberty could pag. 15. 
be decided only in the count's placita, and not in (*) Capi- 
thoſe of his officers. Thus the count never led the — 2 
vaſſals () belonging to the biſhops or to the abbots of the col- 


againſt the enemy, becauſe they were not ſubje& — 


to this civil juriſdiction. Thus he never commanded art. 57. 


the rear-vaſſals belonging to the king's vaſſals. and the 
Thus the gloſſary + of the Engliſh laws informs us, rk r 
that thoſe to whom Þ the Saxons gave the name Lewis the 
of Coples, were by the Normans called counts, or — in 
companions, becauſe they ſhared the judiciary fines — — 
with the king. Thus we ſee, that at all times the 14. edi- 
duty of a vaſſal & towards his lord, was to bear — 


: 1 Baluzi 
arms ||, and to try his peers in his court. tom. i. 
pag. 615. 
1222 f 2 (J See the 
+ It is to be found in the collection of William Lambard, + gt, note 
priſcis Anglorum legibus. | of the 


t In the word Satrapia. a 
J This is well explained by the affizes of Jeruſalem, chap, Hate 
221 & 222. 1 
|| The advowees of the church ( advocati were equally at the 
head of their placita, and of their militia, 


Ee 4 one 


— 
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XXX. 


niele, 


chap. 78. 


Chap. 18. 
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One of the reaſons which produced this con- 
nexion between the judiciary right and that of 
leading the forces againſt the enemy, was becauſe 
the perſon who led them exacted at the ſame time 
the payment of the fiſcal duties, which conſiſted in 
ſome carriage ſervices due by the freemen, and in 


general in certain judiciary profits, of which we 


ſhall treat hereafter, 

Tho lords had the right of adminiſtering juſtice 
in their fief, by the fame principle as the counts had 
it in their counties. And indeed, the counties in 
the ſeveral variatians that bappened at different 
times, always followed the variations of the fiefs; 


- both were governed on the ſame plan, and by the ſame 


princip ples. ' In a word, the counts in their coun 
ties W | 
counts, 

It has been a miſtake to conſider the counts a9 
civil officers, and the dukes as military command- 
ers. Roth were equally civil * and mijlitary offi- 

rs: the whole difference conſiſted in the duke's 
having ſeveral counts under him, though there 
were counts who had no duke over them, as we 


i) Chro- learn from Fredegarius (). 


It will be imagined perhaps that the govern- 


in the year ment of the Franks muſt have been very ſevere 
638, 


at that time, ſince the ſame officers were inveſted 
with a military and civil power, nay, even with a 
fiſcal n over the ſubjects; which in the 


gee the 3th formulary of Marculfus, beok i, which con- 
fains the letters given to a duke, patrician, or count; and in- 


veſts them with the ciyil juriſdiction, and the fiſcal adminiſtva- 
tion. 


pro- 
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preceding books I have obſerved to be diftinguiſh- B oa « 


ing marks of deſpotiſm. 
But we muſt not believe that the counts pro- 
nounced judgment by themfelves, and adminiſtered 


juſtice in the ſame manner as the baſhaws in Turky ; 


in order to judge affairs, they aſſembled a kind of 
aſſizes, where the principal men appeared. 


499 


XXX. 


Chap. 18. 


To the end we may thoroughly underftand what f 


relates ta the judicial proceedings, in the ſormu- 


la's, in the laws af the barbarians, and in the ca- 
pitularies, it is proper to obſerve that the functions 
of the count, of the Graſio ar fiſcal judge, and the 
Ceutenarius, were the ſame; that the judges, the 
Ratbimburg bers, and the ſheriffs, were the ſama 
perſons under different names. Theſe were the 


count's aſſiſtants, and were generally ſeven in num- 
ber; and as he was obliged to have twelve perſons 
to judge , he filled up the number with the 


principal men ||. 

But whoever had the juriſdiction, the king, the 
count, the Grafia, the Centenarivs, the lords, ar 
the clergy, they never tried cauſes alone; and this 
uſage, which derived its origin from the foreſts of 
Germany, was ſtill continued even after the fief: 
had aſſumed a new form. X 

With regard to the fiſcal power, its nature was 
ſuch, that the count could hardly abuſe it. The 
rights of the prince in reſpect to the freemen, were 
ſo ſimple, that they conſiſted only, as we have al- 


+ See cancerving this ſubje the capitularies of Lewis the 
Pious, added to the Salic law, art. 2. and the formula of judg- 
ments given by Du Cange in the word don Aomines. 

| Per bonas homines, ſometimes there were none but principal 


men, veg the appendix to the farmularies of Marculfus, ch. 51. 
ready 


410 THE SPIRIT 


Boot ready obſerved, in certain carriages which were * 
Chap. 1 demanded of them on ſome public occaſions. And 

as for the judiciary rights, there were laws which 
3 the prevented (5) miſdemeanors, | 


1 CH AP. XIX. 


ans, ut. 
— _ Of compoſitions among the barbarous nations. 


the Lom- 
bards, men it is impoſſible to have any tolerable 
— notion of our political law, unleſs we are tho- 
5. 9. roughly acquainted with the laws and manners of 
the German nations, 1 ſhall therefore pauſe here a 
while, in order to inquire into thoſe manners and 
laws. 
It appears x? Tacitus, that the Germans knew 
only two capital crimes ; they hanged traitors, 
and drowned cowargs; theſe were the only public 
_ crimes among thoſe people. When a man + had 
injured another, the relations of the perſon injured 
took ſhare in the quarrel, and the offence was can- 
ce&lled by a ſatisfaction. This ſatisfaction was made 
to the perſon offended when capable of receiving 
it; or to the relations if they had been injured in 
common, or if by the deceaſe of the party injured, 
the ſatisfaction had devolved to them. | 
In the manner mentioned by Tacitus, theſe ſatiſ- 
factions were made by the mutnal agreement of the 
parties; hence in the codes of the barbarous na- 
tions theſe ſatisfactions are called compoſitions. 
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And ſome tolls on rivers, of which I have ſpoke already. 


+ Suſcipere tam inimicitias, ſeu patris ſeu propingui, quam ami- 
citias neceſſe eft : nec implacabiles durant; luitur enim etiam homi- 
cidium certo armentorum ac pecorum numero, recipitque Jatisfationem 


uni uerſa domus. Tacit, de morib, Germ. 
The 
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The law * of the Friſians is the only one I find Boox 
that has left the people i in that ſituation, in which NN. 
every family at variance was in ſome meaſure in 
the ſtate of nature, and in which being unreſtrained 
either by a political or civil law, they might give 
a looſe to their revenge, till they had obtained ſatiſ- 
faction. Even this law was moderated ; a regula- 
tion was made (), that the perſon * life was („) Addi- 
ſought after, ſhould be unmoleſted in his own tio ſapien- 
houſe, as alſo in going and coming from church, * * 
and from the court where cauſes were tried. X 

The compilers of the Salic laws cite () an an- () gy 
cient uſage of the Franks, by which a perſon who law, ric. 
had dug a corpſe out of the ground in order to ſtrip — - In 
it, ſhould be baniſhed from ſociety, till the rela- g, 3. 
tions had conſented to his being readmitted. And 
as before that time ſtrict orders were iſſued to every 
one, even to the offender's own wife, not to give 
him a morſel of bread, or to receive him under 
their roof; ſuch a perſon was in reſpect to others, 
and others in reſpect to him, in a ſtate of nature, 
till an end was put to this ſtate by a compoſition. 

This excepted, we find that the ſages of the dif- 
ferent barbarous nations thought of determining 
by themſelves, what would have been too long and 
too dangerous to expect from the mutual agree- 
ment of the parties. They took care to fix the 
value of the compoſition which the party injured 
was to receive. All thoſe barbarian laws are in 
this reſpect moſt admirably exact; the ſeveral caſes 


Chap. 19. 


* See this law in the ad title wa ; and Vulemar's ad- 
dition on rgbberies, / ; 
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Beox dre minutely * diſtinguiſhed, the [circumſtances are 
XXX. weighed, the law ſubſtitutes itſelf in the place of 
Chap. 19. the perſon injured, and inſiſts upon the ſame ſa- 
tisfaction as he himſelf would have demanded in 

cold blood. | | NS 
By the eſtabliſhing of thoſe laws, the German 
nations quitted that ſtate of nature, in which they 

ſeem ta have lived in Tacitus's time. 1 
Gi. Rotharis declares in the law of (*) the Lom- 
tit. 7. . bards, that he had increaſed the compoſitions an- 
2 ciently accuſtomed for wounds, to the end that the 
wounded perſon being fully ſatisfied, all enmities 
' ſhould ceaſe. And indeed, as the Lombards, 
from a very poor people, were grown rich by the 
conqueſt of Italy, the ancient compoſitions were 
become frivolous, and reconcilements prevented. 
I do not queſtion but this was the motive, which 
obliged the other chiefs of the conquering nations, 
to make the different codes of laws now extant. 

The principal compoſition was that which' the 
murderer paid to the relations of the deceaſed. The 


O See the difference of ()] conditions produced a difference in 


— _ the compolitions : Thus in the law of the Angli, 


5. C. 1. 2. there was a compoſition of fix hundred ſous: for 
& 4 ibid. the murder of an adeling, two hundred for that of 


3 ofa freeman, and thirty for killing a bondman. The 


the Bava- largeneſs therefore of the compoſitian for the 
chap. x life of a man, was one of his chief privileges; 
9 and the for beſide the diſtinction it made of his perſon, it 
aw of th 

Frifans, ? 


— The Salic laws are admirable in this reſpect; ſee eſpecially 


the titles 2, 3, 4, 5 6, and 7, which related to the Kealing of 


like- 
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likewiſe eſtabliſhed a greater ſecurity in his favour 190 K 
among rude and boiſterous nations. 3 
This we are made ſenſible of by the law of the Chap. 
(®) Bavarians: it gives the names of the Bavarian ri. f. 
families who received a double compoſition, be- chap. 20. 
cauſe they were the firſt * after the Agilolfings. 
The Agilolfings were of the ducal race, and it was 
cuſtomary with this nation to chuſe a duke out of 
that family; theſe had a quadruple compoſition. 
The compoſition for a duke exceeded by a third, 
that which had been eſtabliſhed for the Agilolfings : 
becauſe be is a duke, ſays the law, @ greater honour 
is paid to him than to bis relations. | 
All theſe compoſitions were valued in money. 
But as thoſe people, eſpecially when they lived in 
Germany, had very little ſpecie, they might pay it 
in cattle, corn, moveables, arms, dogs, hawks . 
lands, &c. The law itſelf j frequently determined 
the value of thoſe things; which explains how it 
was poſſible for them to have ſuch a number of pe- 
cuniary puniſhments with ſo very little money. 
Theſe laws were therefore employed in exactly 
determining the difference of wrongs, injuries, and 
crimes ;z to the end that every one might know how 
far he had been injured or offended, the reparation 
he was to receive, and eſpecially that he was to re- 
ceive no more. 


AE}. «8 HWA  . _ oF 


* Hozidra, Ozza, Sagana, Habilingua, Anniena. Ibid. q 
+ Thas the law of Ina valued life by a certain ſum of money, | 
or by a certain portion of land. Leges Inæ regis, titulo de willico 
regio, de priſcis Anglorum legibus, Cambridge 1644. 
| See the law of the Saxons, which makes this ſame regula- 
tion for ſeveral people, chap. 18. See alfo the law of the Ripu- 
arians, tit. 36. f 11. the law of the Bavarians, tit. 1. f 10, & . 
11. Si aurum non habet, dondt aliam pecuniam, mancipia, ter- 
ram, &c. 
In 


XXX. 
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In this light it is eaſy to conceive, that a perſon 


| Chap. 19. Who had taken revenge after having received ſatiſ- 


faction, was guilty of an heinous crime. This 
contained a public as well as a private offence : it 
was a contempt of the law of itſelf; a crime 
which the legiſlators ® never failed to puniſh. 
There was another crime, which above all others 
was conſidered as dangerous, when F thoſe people 
loſt ſomething of their ſpirit of independence, and 
when the kings endeavoured to eſtabliſh a better 


civil adminiſtration : this was the refuſing to give 


or to receive ſatisfaction. We find in the different 
codes of the laws of the Barbarians, that the legiſla- 
tors were peremptory || on this article. In effect, a per- 
ſon who refuſed to receive ſatisfaction, wanted to pre- 
ſerve his right of proſecution ; he who refuſed to give 
it, left the right of proſecution to the perſon in- 
jured; and this is what the ſages had reformed in 
the inſtitutions of the Germans, whereby people 
were invited but not compelled to compolitions. 
have juſt now made mention of a text of the 
Salic law, in which the legiſlator left the party of- 


* See the law of the Lombards, book i. tit. 25. { 21. ibid. 
book i. tit. 9. $. 8. & 34. ibid. 5. 38. and the capitulary of 
Charlemain in the year 802. chap. 32. containing an inſtruction 
given to thoſe whom he ſent into the provinces. 

+ Sce in Gregory of Tours, book vii. chap. 47. the detail of 
a proceſs, wherein a party loſes half the compoſition that had 
been adjudged to him, for having done juſtice to himſelf, in- 
ſtead of —— ſatisfaction, whatever injury he might have af - 
terwards received. | 


See the law of the Saxons, chap. 3. & 4. the law of the 


Lombards, book i. tit. 37. f. 1. & 2. and the law of the Ale- 


mans, tit. 45. F. 1. & 2. This laſt law gave leave to the party 
injured to right himſelf upon the ſpot, and in the firſt tranſport 
of paſſion. See alſo the capitularies of Charlemain in the year 
779. chap. 22. in the year 802. chap. 32+ and alſo that of the 


year 805. Chap. 5. | | 
| fended 
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fended at liberty to receive or to refuſe ſatisfaction; Boos 
it is the law * by which a perſon who had ſtripped a_XX*- 
dead body, was expelled from ſociety, till the re- * 
lations upon receiving ſatisfaction petitioned for 
his being readmitted. It was owing to the reſpect 
they had for ſacred things, that the compilers of 
the Salic laws did not meddle with the ancient 
ulage. MEN 

It would have been abſolutely unjuſt to grant a 
compoſition to the relations of a robber killed in 
the fat, or-to the relations of a woman who had 
been repudiated for the crime of adultery. The 
law (*) of the Bavarians allowed no compoſition in (ger ge 
the like caſes, but puniſhed the relations who —— 


ſought revenge. afillon, 
It is no rare thing to meet with compoſitions Ls. 
for involuntary actions in the codes of the laws of l, art. 3 
the Barbarians. The law of the Lombards is ge- 1. * 
nerally very prudent ; it (o) ordained, that in thoſe law of the 
caſes the compoſition ſhould be according to the 
perſon's generoſity; and that the relations ſhould (0) Bock 5. 
no longer be permitted to purſue their revenge. Mm. x. $.4- 
Clotharius the ſecond made a very wiſe decree : 
he forbad (?) the perſon robbed to receive any clan- (ej Pad 
deſtine compoſition, and without an order from pro tenore 
the judge. We ſhall preſently ſee the motive of hide. 
this law. | | bertum & 
| Clotari- 
The compilers of the law of the Ripuarians ſeem to have m, anno 


ſoftened this, See the 85th title of thoſe laws, 553. & 
decretio 


Clotarii 2. 
regis Circa 
annum 


595-chap. 
11. 
CHAP. 
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CHAP. XX. 
Of what was afterwards called the juriſdiffin | 
1 4 of the lords. 7 | 


—— „Bee che compoſition which they were obliged | 
to pay to the relations for murders, or injuries, 
they were alſo under a neceſſity of paying a certain 
duty, which the codes of the barbarian laws call I 
fredum. We have no term in out modern lan- 
guage to expreſs it; yet I intend to treat of it at 
large; and in order to give an idea of it, I begin 
with defining it a recompence for the protection 
granted againſt the right of proſecution, Even to 
this day, fred, in the Swediſh language, ſignifies 
peace. 115 
The adminiſtration of juſtice among thoſe rude | 
and unpoliſhed nations, was nothing more that | 
granting to the perſon who had committed an of: | 
| fence, a protection againſt the proſecution of the | 
party offended, and obliging the latter to accept 
of the ſatisfaction due to him: inſomuch that 
among the Germans, contrary to the practice of all 
other nations, juſtice was adminiſtered in order w 
protect the criminal againſt the party injured. | 
: 


The codes of the Barbarian laws have given u 
the caſes in which the freda might be demendel 
When the relations could not proſecute, they allon | 
of no fredum ; and indeed, when there was ni 


When it was not determined by the law, it was general 

the third of what was given for = compoſition, as appears i 

the law of the Ri 74 chap. which is explained by tit 
third capitulary o 220 


Pag · 512. 


the year 813. tion of Baluzius, tom.! 


5 po. 
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proſecution, there could be no compoſition for a Bo o'x 
protection againſt it. Thus, in the law of the Chap. 20. 
(3) Lombards, if a perſon happened to kill a free- 4 Book l. 
man by chance, he paid the value of the man dit. 9. $ 
killed, without the fredum'; becauſe as he had killed „ cen 
him involuntarily, it was not the caſe in which geabroct, 
the relations were allowed the right of proſecution. 
Thus in the law of the (“) Ripuarians, when a () Tit. 20. 
perſon was killed with a piece of wood, or with 
any inſtrument made by man, the inſtrument or 
the wood were deemed culpable, and the relations 
ſeized upon them for their own uſe, but were not 
allowed to demand the fredum. 
In like manner, when a beaſt happened to kill 
a man, the (/) ſame law eſtabliſhed a compoſition (Tir. 46. 
without the fredum, becauſe the relations of the de allo - 
deceaſed were not offended. ira —— 
In fine, it was ordained by the () Salic law, bards, 
that a child who had committed a fault before the Sbg. 7, 
age of twelve, ſhould pay the compoſition with- g. 3. Lin- 
out the ' fredum : as he was not yet able to bear _— 
arms, he could not be in the caſe in which the — 
party injured, or his relations, had a right to de- caballns 
mand ſatisfaction. por . 
It was the criminal that paid the fredum for the () Tu. 28. 
peace and ſecurity, of which he had been deprived J. b. 
by his crime, and which he might recover by pro- 
tection. But a child did not loſe this ſecurity; he 
was not a man; and conſequently could not be ex- 
pelled from human ſociety. 

This fredum was a local right in favour of the 
perſon who was ®* judge of the diſtrict. Yet the 
* . 
mee  NnS9S 


VS. I. 


law 
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Boox law of the Ripuarians (*) forbad him to demand 
XXX. it himſelf : it ordained, that the party who had 


Gir 85. gained the cauſe ſhould receive it and carry it to 


the exchequer, to the end that there might be 2 
laſting peace, ſays the law, among the-Ripuarians. 
The greatneſs of the fredum was proportiotied to 


the degree of protection: thus the fredum for 


the king's protection was greater than what was 
granted for the protection of the count, or of the 
other judges. - 

Here I fee the origin of the juriſdiftion of the 
lords. The fiefs comprized very large territories, 


as appears from a vaſt number of records. I have 


already proved that the kings raiſed no taxes on 
the lands belonging to the diviſion of the Franks; 
much leſs could they reſerve to themſelves any du- 


ties on the fiefs. Thoſe who obtained them, had 


in this reſpect a full and perfect enjoyment, reap- 
ing every poſſible emolument from them. And as 


one of the moſt conſiderable + emoluments was 


the judiciary. profits (freds), which were received 
according to the uſage of the Franks, it followed 
from thence, that the perſon ſeized of the fief, was 
alſo ſeized of the juriſdiction, the exerciſe of which 
conſiſted of the compoſitions made'to the relations, 
and of the profits accruing to the lord; it was no- 
thing more than ordering the payment of the com- 
poſitions of the law, and demanding the legal fines, 
„ Capitulare incerti anni, chap. 57. in Baluzius, tom. i. pag. 
515. and 'tis to be obſerved, that what was called fredam ot 
Faida, in the monuments of the firſt race, is known by the name of 
bannum in thoſe of the ſecond race, as appears from the capitu- 
lary de partibus Saxon, in the year 789. 9 
+ See the capitulary of Charlemain,'de wi/kis, where he ranks 


theſe freda among the great revenues of what was called ville, 
or the king's derheſnes, 
2 | We 


CEE LEE T8 


— WW ́ —— 


We find by the ſormularies containing — 
mation of the of a fief in favour of a XXX. 

feudal lord (.), or ef the privileges of fiefs in fa- C. gg, . 
wur of (J) churches, that the fiefs were poſſeſſed 34, 8, 
of chis:right. This appears alſo from am infinite {20 i175, 
-mumber-of chatters' () mentioning a prohibition to book i. of 
the king's judges or officers of upon the Marcul- 
territory im order to exerciſe any act of judicature'®* 


-whatſoever, or to demand any judiciary emolument. 5,30%. nd 
When the king's judges could no longer make any 44 for- 


demand in a diſtrict, chey never entered it; and mals of 
thoſo to whom this diſtrict was left, performed the fus, book 
ſame functions as had been exerciſed before by — 
The king's judges are forbidden aHo to oblige 2 59ons 
the parties: to give ſecurity for their appearing be- charters, 
fore them: it belonged therefore to the perſon who t ar l. 
had received the territory in fief, ITE RO 
curity. They mention alſo, that the king's com- — 
miſſaries Mall not inſiſt upon being accommodated tc hues. 
with a lodging ; in effect, they no longer exerciſed rians of 
any function in thoſe diſtricts. — 
The-adminiſtration therefore of juſtice, both in By the Be- 

the old and new fiefs, was a right inherent in r 
very fief ieſelf, a lucrative right which conſtituted a 
part of it. - For'this reaſon it has been confidered-at 


all times in this light; from hence this maxim a- 


roſe, that juriſdictions are patrimonial in France. 
Some have thought that the juriſdictions derived 


their origin from the manumiſſions made by the 
kings and lords, in favour of their bondmen. But 
the German nations, and thoſe deſcended from them, 
are not the only people who manumitted their bond - 


men, and yet they are the only people that eftabliſh- 
Ff 2 ed 
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Book ed patrimonial juriſdictions. Beſides, we find by 
XXIX. the formularies * of Marculfus that there were free- 
Chap. 20. men dependent on theſe juriſdictions in the earlieſt 
times: the bondmen were therefore ſubject to the 
juriſdiction, becauſe they were upon the territory; 
and they did not give riſe to the fiefs for having 

been annexed to the fief. 

Others have taken a ſhorter cut: the lands ſay 
they, and this is all they ſay, uſurped the juriſdic- 
tions. , But are the nations deſcended from Ger- 
many the only people in the world that uſurped the 
rights of princes ? We are ſufficiently informed by 
hiſtory, that ſeveral other nations have encroached 
upon their ſovereigns ; and yet we find no other in- 
ſtance of what we call the juriſdiction of the lords. 
The origin of it is therefore to be traced in the | 
uſages and cuſtoms of the Germans. | 

0 Tres Whoever has the curioſity to look into Loyſeau(* ) 
dite of vil- will be ſurpriſed at the manner in which this author 
lage _ ſuppoſes the lords to have proceeded, in order to | 
auctions. form and uſurp their different juriſdictions. They 
muſt have been the moſt artful people in the world; 
they muſt have robbed and plundered, not after | 
the manner of a military nation, but as the coun- 
ery juſtices and the attornies rob one another. | 
Thoſe brave warriors muſt be ſaid to have formed | 
a general ſyſtem of politics throughout all the | 
provinces of the kingdom, and in ſo. many 
other countries in Europe : Loyſeau makes them 

reaſon, as he himſelf reaſoned in his cloſet. 


j See the 3d, 4th, and 14th of the firſt book, and the charter 
1 of Charlemain, in the year 771, in Martenne, tom. i. Anecdot. 
| collect. 11. præcipientes jubemus ut ullus judex publicus . . . .+ 


Bomines ipſcus eccliſiæ et monaſterii ipfius Morbacenſis tam ingenun 
quam et ſervos, & 7 f ſuper eorum terras manere, &C. : 


Once 


- 
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Once more: if the juriſdiction wss not a depend- B o o « 
ance of the fief, how come we every where (*) to u. 
find, that the ſervice of the fief was to attend the (j b 
king or the lord both in their courts and in the Mon. du 


Cange on 
——_ 7 the word 


inium. 


en 
Of the territorial juriſlicien of the churches. 


HE. churches acquired a , very conſiderable 

property. We find that our kings gave 
them great ſeigniories, that is, great fiefs ; and we 
find juriſdictions eſtabliſhed at the ſame time in the 
demeſnes of thoſe churches. From whence could 
ſo extraordinary a ptivilege derive its origin? It 
muſt certainly have been in the nature of the grant? 
the church land had this privilege, becauſe it had 
not been taken from it. A ſeignory was given, to 
the church ; and it was allowed to enjoy the fame 
privileges, as if it had been granted to a vaſſal. It 
was alſo ſubjected to the ſame ſervice as it would 
have paid to the ſtate if it had been given to a lay- 
man, according to what we have already obſerved. 

The churches had therefore the right of demand - 
ing the payment of compoſitions in their territory; 
and of inſiſting upon the fredum; and as thoſe 
rights neceſſary implied that of hindering the king's 
officers from entering upon the territory, to demand (3ygee the 
theſe freda and to exerciſe acts of judicature, the zd and 
right which eccleſiaſtics had of adminiſtering ju- — 
ſtice in their own territory, was called immunity, in Ma cul- 
the ſtyle of the formularies (*) of the charters, and ſus, book 
of the capitularies. | 7 
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S. Mela- who are poſſeſſed of eſtates in diſtant parts, to chuſe 


_ bookii. 


Bit. 44. Ne alibi ai, ad ecchefiam, ali relaxati ſunt, allen tencax!, 
| Chap. 2 * tit. 58. F.1. See alſo 5. 19. Lindenbrock's edition. 
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Boox: The law of the Ripuarians * forbids: the: freed 
xxx. mmen-+ of the churches, to hold the aſſembly. I fot 
_—_— adminiſtering juſtice in any other place than in the 
church where they were manumitted. The. churches 

had therefore juriſdictions even over freemen, and 

held their placita in the earlieſt times of the mo- 
narchy. 

(e) Vita 8. I find in the lives of the ſaints (*), that Clovis 
Germeri gave to a certain holy perſon a power over a diſtrict 
Epiſcopi of ſix leagues, and exempted it from all manner of 
pad Bot. Juriſdiction. This, J believe, is a falfiy, but it 
landianos is a falſity of a very ancient date; both the truth 
16 Mail. and the fiction contained in that liſe are relative to 
the cuſtoms: and laws of thoſe times, and tis theſe 

(d see alſo cuſtoms () and laws we are inveſtigating”  - 
the life  Clotharius II. orders 4 the biſhops or the nobility 


nius, and 


that of $. upon the very ſpot thoſe who are to adminiſter. ju- 
Deicola. ſtice, or to receive the judiciary emoluments. 
(e) bid. The ſame prince () regulates the judiciary power 
art. 5- between the eccleſiaſtic courts and his officers, The 
capitulary of Charlemain in the year 802 preſcribes 
to the biſhops and abbots, the qualifications neceſ- 
ſary for their officers of juſtice. Another capitulary 
(#) In the () of the ſame prince inhibits the royal officers, to 
Eats exerciſe any juriſdiction over | thoſe who are em- 


1 Tabulariis. 
— 1 Mallom, 
F In the council of Paris, in the year 615. Ei 


tei, qui is aliis poſſudent regionibus, judices wel miſſes — ores. 


aliis provinciis non inflituant, nifi de loco qui juſtitiam 2 
& altis reddant. art. 19. ſee alfo the 12th _ 


Servi Aldiones, libellarii antiqui, vil alii noviter fai. ibid. 
ployed 


8 - 


— 
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lands. In fine, as the capitulary (*) of Charles the 
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ployed in manuring church · lands, except they en- Boos 
tered into that ſtate by fraud, and to exempt them- XXX. 


ſelves from contributing to the public charges. — Fay 
The biſhops aſſembled at Rheims made a decla- year 857. 
ration, * that the vaſſals belonging to the reſpec- 2 
tive churches are within their immunity. The ca- alas art. 
pitulary of Charlemain in the year 806 f ordains o. edition 
chat the.churches ſhould have both criminal, and © == 


civil juriſdiction over thoſe who live upon, their 96. * 


Bald diſtinguiſhes between the king's juriſdiction, 
that of the lords, and that of the church ; I ſhall 
ſay nothing farther + upon this ſubject. 


CHAP. XXIL 


That the juriſdiftions were eftabliſted. before the 
end of the ſecond race. 


T has been pretended: that the vaſſals uſurped 
1 the juriſdiction in their ſeigniories, during the 
confuſion of the ſecond race. Thoſe who chuſe ra- 
ther to form a general propoſition than to examine 


* Lantern the 858, art, 7. in the capitularies, p. 108; 
Sicut illæ res e quibus vin clerici, ita et He fub 
conſecratione imm t funt, de quibus debent militare vaſſalli. 
t It is added to the law of the Bavarians, art. 7. See alſo the 
ze art. Ligdenbrock's edition. pag. 444. Iapriai, emnium ju- 
ft ut habeant £ tarum juſtitias, & in wits illerum qui 
babitent in infec ecclefris & poſt, tam in pecuniis quam er in ſalſlas- 
t earum. 


+ See the letter written by the biſhops aſſembled at Rheims in 
the year 858, art. 7. in the capitularies, Baluaius's edition, pag. 
108. Sicut ile res &. facultates in quibus vivuunt clerici, id 


Ff4 it, 
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B o oc it, found it eaſier to ſay that the vaſſals did not poſ. 
XXX. ſeſs, than to diſcover how they came to poſleſs. But 
Chap. aa. the juriſdictions do not owe their origin to vſurpa- 
| tions; they are derived from the primitive eſtabliſh- 
| ment, and not from its corruption. 
()Tit.ii. ' «© He who kills a freeman, ſays (b) the law of 
7 ang <* the Bavarians, ſhall pay a compoſition to his re- 
rocks . lations, if he has any; if not, he ſhall pay it to 
edition  « the duke, or to the perſon ynder whoſe protection 
4 he had put himſelf in his life-time.” Tis well 
known what it was to put one's:ſelf under the pro- 
tection of another for a benefics, - .; - ii) to : 

He who has been robbed of his 1 ſays 
6) Ti. 85.“ the law of the Alemans (), ſhall have recourſe 
*© to the prince to whom the robber is ſubject; to 

the end that he may obtain a compoſition. : 
« If a centenarius; ſays * the decree of Chiſde- 
« bert, finds à robber in another hundred than his 
« own, or in the limits of our faithful vaſſals, and 
** does not drive him oyt;. he ſhall be anſwerable 
5 for. the robber, or purge himſelf by oath,” There 
was therefore a difference between the diſtrict ofthe 

centenarii and that of the vaſſals. 

This decree + of Childebert explains the conſti- 

tution of Clotharius in the ſame year, which being 
given for the ſame caſe and fact, differs yaly 1 in the 


In the year 595 art. 11. & 12, edition of the capitalaries 
by Baluzius, pag. 19. Pari conditione convenit ut ft una centena 
in alia centena weſiigium fſecuta fuerit et n vel in quibuſcun- 

gue fidelium noftrorum terminis veſtigium miſerit, & ipſum in aliam 
— minimẽ f expeliere potuerit, aut convictus reddat latronem, &c. 


+ Si weſtigius comprobatur latronis, tamen * 2. nihil longs 
aulZando ; aut ff per ſequens latronem Juum cumprebenderit, integram 
fbi compoſitionem accipiat, Quod fi in trufie inyenitur, medietatem 
compeſitionis rruftts adquirat, & capital: exigat alatrone, art, 2 & 3. 

| terms; 


- 


terms; the conſtitution calling in truſte, what by Boos 
the deeree is ſtiled in terminis fdelium noftrorum, XXX. 


Meſfevrs Bighon and Ducange (+) who pretend tha Or-. 
in truſte ſignified another king's demeſne, are” miſ-'G loſſary 
e + 4722460 5-555 10 0m the 
Peping king bf Italy, in a conftitution that had , 
been made as well for the Franks as for the Lom- 
bards, after impoſing penalties on the counts and 

other royal officers for prevarications or delays in 

the adminiſtration of juſtice, ordains * that if it 

happens that a Frank or 4 Lombard poſſeſſed of a 

fief is unwilling to adminiſter juſtice, the judge to 

whoſe diſtrict he belongs, ſhall ſuſpend the exer- 

ciſe of his fief, and in the mean time, either the 

judge or his commiſſary ſhall adminiſter juſtice. 

It. appears by a capitulary (D of Charlemain, that () The 
tho kings did not levy che rel in all places. An- me en. 
other (m) capitulary of the ſame prince fhews thes 12. art. 
feodal favs, and feudał eourt to have been already 0. 
eſtabliſned. Another of Lewis the Debonnairt or) TM - 
dains, that when a perſon poſſeſſed of a fief, does the year 
not adminiſter juſtice I or hinders it from being 513. Fa- 
adminiſtered, the King's eommiffaries ſhall live up- edition. 
lo io leer: Fon ebio ss: 

- {Þ; Inferged in the law of the Lombards, book ii, tit. 52. f. 14. 
tis the capirulary of zhe year 70. in Nit: Ng 534), ar. 


I 

* Et fi forfitan' Francus aut Longibardus babeni brrificium juftitiane 
facere noluerir, ll Judex in eujus miniſlerio faerit,:, comradicat ill; 
beneficium ſuum, interim dum ipſe aut miſſus ejus juſtitiam faciat. 
See alſo the ſame law of the Lombards, book ii. tit. 52. J. 2. 
_ relates. to the capitulary of Charlemain of the year 779. 
art, 21. Kr 2 a 
* + Capitulare quintum anni 819. art. 90. Baluzius's edition. 
pag. 617. Ut ubicumpue miſſi, * aut epiſcopum, aut abba'em, aut 
alum quemlibet honore præditum invenerint, qui juſſitiam facere no- 
lait wel probit uit, de ius rebus wivant quamdiu in e loco juſcitias 
„„ a} | 


s 4 


on 
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Boo rx on him at diſcretion, till juſtice be adminiſtered, 1 
8 ſhall likewiſe quote two || capitularies of Charles 
22 the Bald, one of the year 8613 where we find! the 
particular juriſdictions eſtabliſhed, with judges and 
ſubordinate officersz and the other of the year 

$64, where he makes a ditn&tion benen his own 
ignaries. and thoſe of private perſons. | 

"Wo have no; the origins! aranm of the Gila; he- | 

cauſe they were eſtabliſhed by the partition, which 

is known to have been made among the conquerors, 

It cannot therefore be proved by original contracts, 

that the juriſdictions were at firſt annexed. to the | 
fiefs : but in the formularies of the confirmations, or 

of the tranſlations of thoſe fiefs in perpetuity, we | 

find, as already hath been obſerved, that the juriſ- | 
diction was there eſtabliſhed ; this judiciary _ | 

muſt certainly have been. inherent in the fief, and 

one of its chief privileges. | 

| We have a far greater number of records, that 
eſtabliſn the patrimonial juriſdiction of the clergy | 

in their diſtricts, than there are to prove that of the | 
benefices or Gefs of the, foudal lords x: for which || 

two reaſons may be afligned: The firſt, that moſt | 

of the records now extant were preſerved or collected 

by the monks, for the uſe of their monaſteries, The Þ 
ſecond, that the patrimony of the ſeveral churches | 
having been formed by particular grants, and by | 
— 7 CNTR they I 


I Ee in Carifiaco in Baluzius, tom. ii. pag. 152. any 
quiſque advocatus pro omnibus de ſus advocatione . ... . in cis- 
wenientia ut cum minifterialibus * advucatiaus ques inventril 
contra hunc hn nofirum feciſſt . . « « caſtiget. 

didi Piftenſe, art. = Baluzis's edition, tom. ii. 
181. Si in fiſcum noftrum vel in quamcungue en 
cujus potentis poteſtatem vel proprietatem confugerit, &c. 


wert 


the ſcepter, aa appears from the life of St. Maur. 

But the third formulary of Marculfus ſuffici- 
enaly proves, that the privilege of immunity, and 
conſequently that of juriſdiction, were common to 
the clergy. and the laity, ſince:it is made for both. 
The ſame mayibe-ſaid; of the conſtitution of Clo- 
tharius ll. T 


A C HAP. XXIII. 


General, idea. gf the Abbe Du Boss book on the 
eiabliſhment" of the French monarchy. in Gaul. 


fore-I'finiſh: this book, it will not be im- 
proper to write a fe ſtrictures on the Abbe 
duBos's. performance, becauſe my notions are perpe- 
tually contrary to his; and if he has hit on the 
truth, I muſt have miſſed it, 

This performance has impoſed upon a great 
many, becauſe it is penned with art; becauſe the 
point in queſtion ĩs conſtantly ſuppoſed ; becauſe the 
more it is defigient in proofs, the more it abounds 
in ilities ; and, in fine, becauſe an infinite 
number of conjectures are laid down as principles, 


Lib. 1. Maximum regni noftri augere credimus monimentum, 
beneficia opportuna.locis aut cui volueri : — 
dilileratiaue concedimus. 


+ I have already quated.it in he preceding chapter, Epiſcops 


vel potentes, 
and 
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Boe an from thence other conjectures are inferred as 
— conſequences. The reader forgets he has been 
* doubting, in order to begin to believe. And as a 

us fund of erudition is interſperſed, not in 

the ſyſtem, but around it, the mind is taken up 

with the appendages, | and neglects the principal. 
Beſides, ſuch a vaſt multitude of reſearches hardly 

permit one to imagine that nothing has been found; 

the length of the way makes us chink that we are 

arrived at. our journey's' Süd. 

But when we examine the inketer thoroughly, 

we find an immenſe: coloſſus with earthen feet; and 

it is the earthen feet that render thecoloſſus immenſe. 

If the Abbe du Bos's ſyſtem had been well ground- 

ed, he would not have. been obliged 'to write three 
tedious volumes to prove it; he would have found 

every thing within his ſubject; and wichout wan- 

dering on every ſide in queſt of what was extremely 

foreign to it, even reaſon itſelf would have undertaken 

ta range this in the ſame chain with the other truths. 

Our hiſtoty and laws would have told him; Do not 

440 _ e hel en vouchers, 


C H A P. XXIV. 
The ſame Jabel continued. Reflection on the 
main part of the ſyſtem. K 


[| HE Abbe dy Bos endeavours by all means 
| to explode the opinion that the Franks made 
| the conqueſt of Gaul. According to. his ſyſtem 
| our kings were invited by the people, and only ſub- 
1 | ſtituted themſelves in the place, and ſucceeded to 

23 the rights, of the Roman emperors. 


Thi 
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This . cannot be applied to the time Bot 


as when Clovis, upon his entering Gaul, took and — 
een I plundered the towns; neither is it applicable toe 
s 2 the period when he defeated Syagrius the Roman 
in commander, and conquered the country which he 

up * held ; it can therefore be referred-only to the' period 

dal. vhen Clovis, already maſter of a great part of Gaul 

dly by open force, was called by the choice and affeo- 

nd; tion of the people to the ſovereignty over the reſt. 

are And it is not enough that Clovis was received, he 


muſt have been called; the Abbe du Bos muſt prove 
that the people choſe rather to live under Clovis, 
than under the domination of the Romans, or un- 
der their own laws. The Romans belonging to 
that part of Gaul not yet invaded by the Barbarians, 
were, according to this author, of two ſorts; the 
firſt were of the Armorican confederacy, who had 
driven away the emperor's officers, in order to de- 
fend themſelves againſt the Barbarians, and to be 
governed by their own laws ; the ſecond were ſub- 
ject to the Roman officers. Now does the Abbe 
produce any convincing proofs that theRomans who 
were ſtill ſubject to the empire, called in Clovis? 
not one. Does he prove that-the republic. of the 
Armoricans invited Clovis ; or even concluded any 
treaty with him ? not at all, So far from being 
able to tell us the fate of this republic, he cannot 
even ſo much as prove its exiſtence ; - and notwith- - 


57G, ſtanding he pretends to trace it from the time of Ho- 
ans norius to the conqueſt of Clovis, notwithſtanding 
ade he relates with a moſt admirable exactneſs all the 
em events of ;thoſe times; ſtill this republic remains 
ub- inviſible in ancient authors. For there is a wide 


difference between proving by a paſſage of Zozy- 


3 mus 


— Q ——- 


— . —— - * 
2 — - 4 = = — _ 
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Boo mus () that under the emperor Honorius, the 
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XXX. „ country of Armorica and the other provinces of 
D Goa revolted and formed a kind of a-republic; 
Nu and ſhewing us that notwithſtanding the different 

pacifications of Gaul, the Armoricans formed a 
particular republic, which continued till. the con- 
queſt of Clovis : and yet this is what he ſhould have 
demonſtrated by ſtrong and ſubſtantial. proofs, in 


order to eſtabliſh his ſyſtem. For when we behold 


a conqueror entering a country, and ſubduing a great 
part of it by force and open violence, and ſoon 
after we find the whole country ſubdued, without 
any mention in hiſtory of the manner of its being 
effected, we have ſufficient reaſon to believe that 
the affair ended as it began. 
When we find he has miſtaken this. point, it is 
eaſy to perceive that his whole ' ſyſtem falls to the 
ground; and as often as he infers a conſequence 
from theſe principles, that Gaul was not conquered 
by the Franks, but that the Franks were invited by 
the Romans, we may ſafely deny it. 
This author proves his principle, by the Roman 
dignities with which Clovis was inveſted: he inſiſts 
that Clovis ſucceeded to Chilperic his father in the 
office of magiſter malitiæ. But theſe two. offices arc 
merely of his own creation. 8. Remigius's letter to 
8 Clovis, on which he grounds his opinion (*) is only 
1 congratulation upon his acceſſion to the crown. 
pag. 270. When the intent of a writing is ſo well known, why 
ſnould we give it another turn? 
Clovis, towards the end of his reign, was made 
conſul by the emperor Anaſtaſius : but what right 


* Tias traqus Armericus aliequt Galliarum province, Ibid. 
could 


or LAW 
could he receive from an authority that lafted only 


Clovis'proconſul. And, I fay, it is very probable 
he did not. With regard to a fact for which there 
is no foundation, the authority of him who denies 
is equal to that of him who affirms, But I have 
alſo a reaſon for denying it. Gregory of Tours, 
-who "mentions the conſulate, ſays never a word 
concerning the proconſulate. And even this pro- 
WW conſulate could have laſted only about fix months. 
Ciovis died a year and a half after he was created 
conſul ; and we cannot pretend to make the pro- 
conſulate an hereditary office, In fine, when the 
conſulate, and, if you will, the proconſulate were 
conferred upon him, he was already maſter of the 
monarchy, and all his rights were eſtabliſhed. 
The ſecond proof- alledged by the Abbe du Bos, 
is the renunciation made by the emperor Juſtinian, 
in favour of the children and grand-children of 
Clovis, of all the rights of the empire over Gaul. 
I could ſay a great deal concerning this renuncia- 
tion. We may judge of the regard ſhewn to it 
by the kings of the Franks, from the manner in 
which they performed the conditions of it. Be- 
ſides, the kings of the Franks were maſters, and 
peaceable ſovereigns of Gaul; Juſtinian had not 
one foot of ground in that country; the weſtern 
empire had been deſtroyed a long time before ; 
and the eaſtern empire had no right to Gaul, but 
25 repreſenting the emperor of the weſt. Theſe 
We were rights to rights; the monarchy of the Franks 
Vas already founded ; the regulation of their 
eſtabliſhment was made; the reciprocal rights of 


one yeur ? It is very probable, ſays our author, that X. 
in the ſame diploma the emperor Anaſtafius made 4 | 


— 25 ; 
» , y | 
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K the. perſons, and. af the different bednns wht live 
n the monarchy, were agreed on; the laws of 
ach nation were, given and even reduced into 
Writing: What could therefore that foreign re- 
nunciation avail to a. nn a * 
lied? 
What can the Abbe mean iy * ſuch a pa. 
rade of the declamations of all thoſe biſhops, who 
SH the confuſion, and total ſubverſion of the 
ſtate, endeavour to flatter the conqueror ? What I 1 
elſe is implied by flattering, but the weakneſs of [ll 
him who is obliged to flatter ? What does rhetoric | l 
and poetry prove, but the uſe of thoſe. very arts? [ | 
1s it poſſible to help being ſurpriſed at Gregory of || 
Tours, who after mentioning the aſſaſſinations com- 
mitted by Clovis, ſays, that God laid his enemies C 
every day at his feet, becauſe. he walked in his 1 
ways? Who doubts but the clergy were glad of il 
Clovis's converſion, and that they even reaped | | 
i great advantages from it? But who doubts at the | 
ſame time that the people experienced all the mi- | 
ſeries of conqueſt, and that the Roman government q 
ſubmitted to that of the Franks? The Franks q 
| were neither willing nor able to make a total | 
1 | : change; and few conquerors were ever ſeized with {i 


ſo great a degree of madneſs. . But to render al J | 
i the Abbe du Bos's conſequences true, they mull | q 
| | not only have made no change amongſt the Ro- 
mans, but they muſt have even changed them- 


2 
| | 
Ni ſelves, | 9 x 
it} 1 could undertake to prove, by following this |: 

| author's method, that the Greeks: never conquered 
| Perſia. I ſhould ſet out with mentioning the tres | 
ties which ſome of their cities concluded with the 


Perſians: 
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Perſians: I ſhould mention the Greeks who were Boo 
in Perſian pay, as the Franks were in the pay XXX. 
of the Romans. And if Alexander entered the CIT 
Perſian territories, beſieged, took, and deſtroyed 

the city of Tyre, it was only a -particular affair 

like that of Syagrius. But, behold the Jewiſh 
pontiff goes forth to meet him. Liſten to the 
oracle of Jupiter Hammon. Recolle& how he 

had been predicted at Gordium. See what a 
number of towns crowd, as it were, to ſubmit to 

him; and, how all the Satraps and grandees come 

to pay him obeiſance, He puts on the Perſian 
dreſs; this is Clovis's conſular robe. Does not 
Darius offer him one half of his kingdom? Is 

not Darius aſſaſſinated like a tyrant ? Do not the 
mother and wife of Darius weep at the death of 
Alexander? Were Quintus Curtius, Arrian, or 
Plutarch, Alexander's cotemporaries ? Has not the 
invention of * printing afforded us great lights, 
which thoſe authors wanted? Such is the hiſtory 

of the eſtabliſhment of the French monarchy in Gaul. 


CHAP. XXV. 
Of 'the French Nobility. 


HE Abbe du Bos maintains, that at 'the 
commencement of our monarchy there was 
only one order of citizens among the Franks. This 
aſſertion, ſo injurious to the noble blood of our N 
principal families, is equally affronting to the 
three great houſes which ſucceſſively governed this 
realm. The origin of their grandeur would not 
therefore have been loſt in the obſcurity of time. 
* See the preliminary diſcourſe of the Abbe du Bos. 
Vor. II. g Hiſtory 
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Boox Hiſtory might point out the ages when they were 
XXX. plebeian families; and to make Childeric, Pepin, 
Chap. 25. and Hugh Capet gentlemen, we ſhould be obliged 
to trace their pedigreee among the Romans or Sax- 

ons, that is, among the conquered nations. 

(u see the This author grounds (*) his opinion on the Salic 
eltabliſh- jaw. By that law, he ſays, it plainly appears, 
ment of 2 
che French that there were not two different orders of citizens 

monar- among the Franks: it allowed a compoſition“ of 
3 two hundred ſous for the murder of any Frank 9 1 

. chap, whatſoever ; but among the Romans it diſtin- 

4: P'S guiſhed the king's gueſt, for whoſe death it gave ; 

Y a compoſition of three hundred ſous, from the 

Roman proprietor to whom it granted a hundred, 
and from the Roman tributary to whom it gave 
only a compoſition of forty-five. And as the 
difference of the compoſitions formed the principal 
diſtinction, he concludes that there was but one 
order of citizens among the Franks, and three 
among the Romans, 

It is aſtoniſhing that his very miſtake did not ſet 
him right. And indeed, it would have been very 
extraordinary that the Roman nobility who lived 
under the domination of the Franks, ſhould have 
a larger compoſition, and been perſons of much 

=: greater importance than the moſt illuſtrious among 

=: the Franks, and their greateſt generals. What 
1 probability is there, that the conquering nation 

1 ſhould have ſo little reſpect for themſelves, and ſo 

10 great a regard for the conquered people? Beſides, 

qi our author quotes the laws of other barbarous na- 

1 tions, which prove that they had different orders 


5 
$ | * He cites the 44th title of this law, and the law of the Ri- 
. | puarians, tit. 7. and 36. 
0 
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of citizens. Now it would be a matter of aſtoniſh- B o o « 


ment that this general rule ſhould have failed only 
among the Franks. Hence he ought to have con- 
cluded either that he did not rightly underſtand, or 
that he miſapplied, the paſſages of the Salic law; 


which is actually the caſe. 


Upon opening this law, we find that the compo- 
fition for the death of an Antruſtio *, that is, of 


the king's vaſſal, was ſix hundred ſous; and that 


XXX. 
Chap. 25+ 


for the death of a Roman, who was the () king's (*) Salie 
gueſt, was only three hundred. We find there l. tit. 


likewiſe that () the compoſition for the death of 6 Ibid. 


an ordinary Frank (5) was two hundred ſous; and tit.44.4.4. 
for the death of an ordinary Roman (®), was only (*) Tu. 44. 


one hundred. For the death of a Roman () tri- $ 1. 


butary, who was a kind of bondman or freedman, 9 
they paid a compoſition of forty-five ſous : but I (i) Salic 
ſhall take no notice of this, no more than of the law, tit. 
compoſition for the murder of a Frank bondman ## * 7 


or of a Frank freedman, becauſe this third order 
of perſons is out of the queſtion. 

What does our author do? He is quite ſilent 
with reſpect to the firſt order of perſons among the 
Franks, that is the article relating to the Antruſ- 
tio's ; and afterwards upon comparing the ordi- 
nary Frank, for whoſe death they paid a compo- 
ſition of two hundred ſous, with thoſe whom he 
diſtinguiſhes under three orders among the Ro- 
mans, and for whoſe death they paid different 


Qui in truſte dominicd eff, tit. 44. F. 4. and this relates to 
the 13th formulary of Marculfus, ds regis Antruftione. See alſo 
the title 66, of the Salic law, 5. 3. and 4. and the title 74. and 
the law of the Ripuarians, tit. 11. and the capitulary of Charles 
the Bald ajud Cariſſacum, in the year 877. chap. 20. 


g 2 com- 
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Boox compoſitions, he finds that there was only one 
x, order of citizens among the Franks, and that there 
P. *5* were three among the Romans, | | 
As the Abbe is of opinion that there was only 
one order of citizens among the Franks, it would 
have been lucky for him that there had been only 
one order alſo among the Burgundians, becauſe 
their kingdom conſtituted one of -the principal 
branches of our monarchy. But in their codes * 
we find three ſorts of compoſitions, one for the 
Burgundian or Roman nobility, the other for the 
Burgundians or Romans of a middling condition, 
and the third for thoſe of a lower rank in both 
nations. He has not quoted this law. | 
It is very extraordinary to ſee in what manner he 
) Eſta- evades () thoſe paſſages which preſs him hard on 
bliſhment all ſides. If you ſpeak to him of the grandees, 2 
. lords, and the nobility: theſe, he ſays, are mere 
— diſtinctions of reſpect, and not of order; they are 
vol. iii, things of courteſy, and not legal privileges; or 
ooo J. elſe, he ſays, thoſe people belonged to the king's | 
and 5. council; nay, they poſſibly might be Romans: | 
but ſtill there was only one order of citizens 
among the Franks. On the other hand, if you 
0 Eſta- ſpeak to him of ſome Franks of an inferior rank (), 
dliſument he ſays, they are bondmen ; and thus he interprets 
French the decree of Childebert. But I muſt ſtop here a 
—_— little, to enquire farther into this decree. Our 
vol. 11. | 
\ Bi! Chap. 5. Si quis guc li optimati Burgundioni 
| pa 4 2 9. mano 2 li 1 pon. 3 
| and 320. ge mediocribus perſonis ingenuis tam Burgundionibus quam Romanis fi 
dens ercuſſus fuerit, decem ſolidis componatur ; de inferioribus per- 
fonis, quingue ſolidos. art. 1, 2, and 3. of tit. 26. of the law of 
the Burgundians, | 


author 


* 
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author has rendered it famous by availing himſelf 22 oor 
of it in order to prove two things; the one 9 oA 
that all the compoſitions we meet with in the laws 10 DT, 
of the Barbarians were only civil fines added to vol. iii. 
corporal puniſhments, which intirely ſubverts all the — oy 
antient records ; the other, that all freemen were pa 557 
judged directly and immediately by the king (), 
which is contradicted by an infinite number of paſ- Ae. 
ſages and authorities informing us of the (“) ju- and 5 the 
diciary order of thoſe times. | - 

This decree, which was made in an aſſembly * 055 
of the nation, ſays, that if the judge finds a no * Pap 320. 
torious robber, he muſt command him to be tied, (1 . 
in order to be carried before the king, # Francus of this 
fuerit; but if he is a · weaker perſon (debilior per- work, 
ſena), he ſhall be hanged on the ſpot. According $14: 2% 
to the Abbe du Bos, Francas is a freeman, debilior 3 iſt book 
perſona is a bondman. I ſhall defer entering for a Chap. 8. 
moment into the ſignification of the word Francus, 
and begin with examining what can be underſtood 
by theſe words, à weaker perſon. In all languages 
whatſoever, every compariſon neceſſarily ſuppoſeth 
three terms, the greateſt, the leſs degree, and the leaſt. 
If none were here meant but freemen and bondmen, 
they would have ſaid @ bondman, and not a man of 
lejs power, Therefore debilior perſona does not ſig- 
nify a bondman but a perſon of a ſuperior con- 
dition to a bondman. Upon this ſuppoſition, 
Francus cannot mean a freeman but a powerful 


| ® Ttaque Colonia convenit & ita bannivimus, ut unuſqne judex 
eriminoſum latronem ut audierit, ad caſam ſuam ambulet & ipſum 
lipare faciat ; ita ut fi Francus fuerit, ad noſt ram preſentiam di- 
rigatur ; & i debilior perſona faerit, in loco pendatur. Capitu- 
lan, of Baluzius's edition, tom. i. pag, 19. 
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Boox man; and this word is taken here in that accep- 
"gp tation, becauſe among the Franks there were al- 
the ſtate, and it was more difficult for the judge 
or count to chaſtiſe them. This explication agrees 
(?) See the very well with many capitularies (), where we 
1 find the caſes in which the criminals were to be car- 
work Tied before the king, and thoſe in which it was 
chap. 28. otherwiſe. d + 
* wh It is mentioned in the life of Lewis the De- 
chap. 8. bonnaire (*), written by Tegan, that the biſhops 
(?) Chap. were the principal cauſe of the humiliation of that 
— and emperor, eſpecially thoſe who had been bondmen, 
and ſuch as were born among the Barbarians. 
Tegan thus addreſſes Hebo, whom this prince 
had drawn from the ſtate of ſervitude, and made 
archbiſhop of Rheims. bat recompence did 
* the emperor receive from you for ſo many benefits ? 
« He made you a freeman, but did not enoble you, 
 * becauſe be could not give you nobility after having 
„ given you your liberty,” 1 
This diſcourſe which proves ſo ſtrongly the two 
orders of citizens, does not at all confound the 
() Efta- Abbe du Bos. He anſwers thus (): The meaning 
—_— of this paſſage is not, that Lewis the Debonnaire was 
French incapable of introducing Hebo into the order of the 
monarchy nobility. Hebo, as archbiſhop of Rheims, muſt have 


vol. iii. 


book 6. been of the firſt order, ſuperior to that of the 
chap. 4. nobility. I leave the reader to judge, whether this 


Pag- 3» 6: be not the meaning of that paſſage; I leave him to 
Judge whether there can be any queſtion here con- 
cerning a precedency of the clergy over the nobi- 


O qualem — reddidiſi et ! fecit te liberum, nou 
nobilem, quod imprſibile eff poſt libertatem, Ibid, 


lity. 


P5* ways men who had a greater power than others in 
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writer (©), that the free-born ſubjetis were qualified 


as noblemen; in the common acceptation noblemen and (j Ibid 


men who are free-born have for this long time ſiz- 
nified the ſame thing. What! becauſe ſome of our 
burghers have lately aſſumed the quality of noble- 
men, ſhall a paſſage of the life of Lewis the De- 
bonnaire be applied to this ſort of people? And 


perhaps, continues he ſtill (), Hebo bad not been à () Ibid. 


bondman among the Franks, but among the Saxons, or 
ſome other German nation, where the people were di- 
vided into ſeveral orders. Then becauſe of the 
Abbe du Bos's perhaps there muſt have been no no- 
bility among the nation of the 'Franks. But he 
never applied a perhaps ſo badly. We have ſeen 
that Tegan * diſtinguiſhes the biſhops, who had 
oppoſed Lewis the Debonnaire, ſome of whom 
had been bondmen, and others of a barbarous na- 
tion. Hebo belonged to the former and not to the 
latter. Beſides, I do not fee how a bondman, 
ſuch as Hebo, can be ſaid to have been a Saxon 


-or a German: a bondman has no family, and 


conſequently no nation. Lewis the Debonnaire 
manumitted Hebo; and as bondmen after their 
manumiſſion, embraced the law of their maſter, 
Hebo was become a Frank, and not a Saxon or 
German. 

I have been hitherto acting offenſively; it is now 
time to defend myſelf. It will be objected to me, 
that indeed the body of the Antruſtio's formed a 
diſtinct order in the ſtate, from that of the freemen: 

2 0 piſcopi mole/ti Co, maxine it 
2 ä his — tx berbaris — 
tionibus ad hoc faſligium perducti ſunt. De gejis Ladvici Pii, 
cap. 43, and 44. 

Gg 4 but 


lity. This paſſage proves only, continues the ſame Book 
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Chap. 25. 


00 Ch. 23. 


and conſequently to enter into the order of nobility. 
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but as the fiefs were at firſt precarious, and after- 
wards for life ; this could not form a nobleneſs of 
deſcent ſince the privileges were not annexed to 
an hereditary fief. This is the objection which in- 
duced Mr. de Valos to think, that there was only 
one order of citizens among the Franks; an opi- 
nion which the Abbe du Bos has borrowed of 
him, and which he has abſolutely ſpoiled with ſo 
many bad arguments. Be that as it may, it is 
not the Abbe du Bos that could make this objec- 
tion. For after having given three orders of Ro- 
man nobility, and the quality of the king's gueſt 
for the firſt, he could not pretend to ſay, that this 
title was a greater mark of a noble deſcent than that 
of Antruſtio. But I muſt give a direct anſwer, 
The Antruſtio's or truſty men were not ſuch, 
becauſe they were poſſeſſed of a fief, but they had 


a fief given them becauſe they were Antruſtio's 


or truſty men. The reader may pleaſe, to re- 


collect what has been ſaid in the beginning of | 


this book. They had not at that time, as they 
had afterwards, the ſame fief: but if they had 
not that, they had another, becauſe the fiefs were 
given at their birth, and becauſe they were often 
granted in the aſſemblies of the nation, and, in fine, 
becauſe as it was the intereſt of the nobility to 
receive them, it was likewiſe the king's intereſt to 
grant them. Theſe families were diſtinguiſhed 
by their dignity of truſty men, and by the privi- 
lege of being qualified to ſwear allegiance for a fief. 
In the following book (*), I ſhall demonſtrate from 
the circumſtances of time that there were freemen, 
who were permitted to enjoy this great privilege, 
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This was not the caſe at the time of Gontram, Bo o 
and his nephew Childebert; but ſo it was at the X. 
time of Charlemain. But though in that prince's ds 
reign the freemen were not incapable of poſſeſſing 
fiefs, yet it appears by the above-cited paſſage of 
Tegan, that the freedmen were abſolutely ex- 
cluded. Will the Abbe du Bos (*), who carries 10 Etta 
us to Turky, to give us an idea of the ancient bliſhmene 
French nobility ; will he, I ſay, pretend that they ps 
ever complained among the Turks of the elevation mo 
of people of low birth to the honors and dignities — 
of the ſtate, as they complained under Lewis the chap. 4 
Debonnaire and Charles the Bald? there was no pag. 302. 
complaint of that kind under Charlemain, becauſe 
this prince always diſtinguiſhed the ancient from 
the new families ; which Lewis the Debonnaire and 
Charles the Bald did not. 

The public ſhould not forget the obligation it 
owes to the Abbe du Bos for feveral excellent per- 
formances, - It is by theſe. works, and not by his 
hiſtory of the eſtabliſhment of the French mo- 
narchy we ought to judge of his merit. He com- 
mitted very great miſtakes, becauſe he had more 
in view the count of Boulainvilliers's work, chan 
his own ſubject. | 
From all theſe ſtrictures I ſhall draw only one 
reflection; if ſo great a man was miſtaken, how 
cautiouſly ought I to tread? 
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BOOK XXI. 


Theory of the feudal laws among the 
Franks, in the relation they bear to 
the revolutions of their monarchy. 


C HAP. I 


Changes in the offices and in the fiefs, Of the 
mayors of the palace. | 


Boo x T counts at firſt were ſent into their di- 
Chap. 1. ſtricts only for a year; but they ſoon pur- 


chaſed the continuation of their offices. Of this 
1) Gre- 1 have an example in the reign of Clovis's grand- 
ry of Children. A perſon named Peonius (*) was count 
ours, in the city of Auxerre; he ſent his ſon Mummolus 
— 42, with money to Gontram, to prevail upon him to 
continue him in his employment; the ſon gave the 
money for himſelf, and obtained the father's place. 
The kings had already begun-to ſpoil their own 

. Favours, | a 
Though by the laws of the kingdom the fiefs 
were precarious, yet they were neither given nor ta- 
ken away in a capricious and arbitrary manner; 
nay, they were generally one of the principal ſub- 
Jes debated in the national aſſemblies. It is na- 
_ wural however to imagine that corruption had ſeized 
this, 
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this, as well as the other article; and that the poſ- Boo 
ſeſſion of the fiefs, like that of the counties, was XXXI. 
continued for money. Chap, 1. 
I ſhall ſhew in the courſe of this book (), that, (+ Chap. 
independently of the grants which the princes made 7. 
for a certain time, there were others in perpetuity. 
The court wanted to revoke the former grants ; 
this occaſioned a general diſcontent in the nation, 
and was ſoon followed with that famous revolution 
in the French hiſtory, whoſe firſt epocha was the 
amazing ſpectacle of the execution of Brunechild. 
That this queen, who was daughter, ſiſter, and 
mother to ſo many kings, a queen to this very day 
celebrated for public monuments worthy of a Roman 
Adile or Proconſul, born with an admirable genius 
for affairs, and endowed with qualities ſo long re- 
ſpeed, ſhould ſee herſelf (©) of a ſudden expoſed to () Frede- 
ſo ſlow, ſo ignominious and cruel a torture, by () a — 
king whoſe authority was but indifferently eſtabliſh- chap. 42. 
ed in the nation, would appear very extraordinary, (0 Clo-. 
had ſhe not incurred that nation's diſpleaſure for — i 
ſome particular cauſe. Clotharius reproached (*) Chilperic, 
her with the murder of ten kings: but two of them and father 
he had put to death himſelf; the death of ſome of may... 
the others was owing to chance, or to the villainy (9 prede- 
of another queen; and a nation that had permitted garius's 
Fredegunda () to die in her bed, that had even — = 
oppoſed the puniſhment of her flagitious crimes, (f) * 
ought to have been very indifferent with reſpect to Gregory 
thoſe of Brunechild. 8 ws oK vin 
She was put upon a camel, and led ignomini- chap. 3i. 
ouſly through the army: a certain ſign that ſhe had 
given great offence to thoſe troops. Fredegarius 


2 | | relates, 


Boorx relates, that Protarius“, Brunechild's favourite, | 


XXXI. 
Chap. 1. 
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ſtripped the lords of their property, and filled the | 
nobility, and that no perſon could be ſure of con- 
tinuing in any office or employment, The arm 
tent; but Brunechild either by revenging 7 bis I 
death, or by purſuing the fame plan, became every 2 

Clotharius, ambitious of reigning alone, inflamed © 
moreover with the moſt furious revenge, and ſure 
hand, entered into a conſpiracy againſt himſelf ; and . 
whether it was Owing to ignorance, or to the ne. 1 
accuſer, and made aterrible example of that princeſs, 4 
Warnacharius had been the very ſoul of the con- i 
time mayor of Burgundy, he made 5 Clothariu . 
conſent, that he ſhould not be diſplaced while be 
in the ſame caſe, as the French lords before that 
period; and this authority began to render itſelf in- 


exchequer with the plunder ;. that he humbled the 
conſpired againſt him, and he was ſtabbed in his Y 
day more odious 4 to the nation. 

1 
of 'periſhing if Brunechild's children got the upper 
ceſſity of his circumſtances, he became Brunechildꝭ 
ſpiracy formed againſt Brunechild; being at tha. 
lived. By this ſtep the mayor could no longer be 1 
— of the regal dignity. 


Sæva illi fulk contra bub, iniquitas, Jie mmium TOR 
de rebus perſamarum ingenioſe fiſcum wellens implere . . ut nullu 
reperiretur qui gradum quem arripuerat potuiſſet adſemere. Fredeg. 
Chron. cap. 27. in the year 605. 

+ Ibid: cap. 28. in the year 607. 

1 Ibid, cap. 41. in the year 613. Purgundie Farones, ln 
#f/copi quam cæteri Leudes, timentes Brunechildem et odium in tan BY 
babentes, confilium inientes, &C. = 
F Ibid, cap. 42. in the year 613. e a Clothario at. 
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rit It was Brunechild's : unhappy regency, which Boos 
f % Chad exaſperated the nation. So long as the laws Mean 
| * ſubſiſted in their full force, no one could grumble , 


at having been deprived of a fief, ſince the law did 
not beſtow it upon, him in perpetuity. But when 


* feefs came to be acquired by avarice, by bad prac- 
his ces and corruption, they complained of being di- 

Wveſted by irregular means, of things that had been 
e regularly acquired. Perhaps if the public good 


ad been the motive of the revocation of thoſe 


_ x | grants, nothing would have been ſaid : but they 
retended a regard to order, while they were openly 
— f betting the principles of corruption; the fiſcal 


rights were claimed, in order to laviſh the public 
treaſure; and grants were no longer the reward or 
he encouragement of ſervices. Brunechild, from a 
orrupt ſpirit, wanted to reform the abuſes of the an- 
ient corruption. Her caprices were not owing to 
weakneſs; the vaſſals and the great officers think- 
ing themſelves in danger, prevented their own, by 
er ruin. 5 
We are far from having all the records of the 
ranſactions of thoſe days; and the writers of 
hronicles, who underſtood very near as much 
df the hiſtory of their time, as our peaſants know 
df ours, are extremely barren. Yet we have a 
onſtitution of Clotharius, given “ in the council 
of Paris for the reformation of + abuſes, which 
ews that this prince put a ſtop to the complaints 
hat had occaſioned the revolution. On the one 
in Some time after Brunechild's execution, in the year 615. 
ee Baluzius's edition of the capitularies, pag. 21. 
, Þ uz contra rationis ordinem acta vel ordinata ſunt, ne in antea, 


ed averrat divinitas, contingant, diſpoſuerimus,, Chriſto prefule, 
* jus adidli tenorim generaliter emmdare. Ibid. art. 16. 
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Boo hand, he confirms Þ all the grants that had been 
ments made or confirmed by the kings his predeceſſors ; | 
hap- 1. and on the other, he ordains $ that whatever had 
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been taken from his vaſſals, ſhould be reſtored w| 
them. [ 

This was not the only conceſſion the king made 
in that council; he enjoined that whatever had been 
Innovated, in oppoſition to the privileges of the 
clergy, ſhould be redreſſed“; and he moderated the 
influence of the court in the Þ elections of biſhops, 
He even reformed the fiſcal affairs; ordaining that. 
all the new || cenſus's ſhould be aboliſhed, and that 
they ſhould not levy any FF toll eſtabliſhed ſince the. 
death of Gontram, Sigebert, and Chilperic; tha 
is, he aboliſhed whatever had been done during the 
regencies of Fredegunda and Brunechild. He for- 
bad the driving of his cattle to ** graze in privat 
people's grounds; and we ſhall preſently ſee that] 
the reformation was ſtill more general, ſo as to ex- 
tend even to civil affairs. 1 


1 Ibid. art. 16. 3 

F Ibid. art. 17. q tic 

Et quod per tempora ex boc prætermiſſum eff vel debinc perpelus ite 
liter obJerwetur. 3 

+ La ut epiſcopo decadente in beo ipſſus gui a Metropolitano ord- 8⁰ 
mari debet cum principalibus, a clero et populo eligatur; et fi perſon ru 
condigna fuerit, per ordinationem principis ordinetur ; wel cerie /i ige 
palatio eligitur, per meritum perſon & doctrinæ ordinetur. Ibid. Ut the 
art. . 3Z 
av 


I * 

[| Ut ubicumgue cenſus nevns impie additus off, emendetur. att. 8, 
$5 Ibid. art. g. | 
Ibid. ars 21. 
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CHAP: 
How the civil government was reformed. 


Itherto the nation had given marks of impa- Boos 
tience and levity, with regard to the choice — 
or conduct of her maſters; ſhe had regulated their 
differences, and obliged them to come to an agree- 
ment amongſt themſelves. But now ſhe did what 
before was quite unexampled; ſhe caſt her eyes on 
der actual ſituation, examined the laws cooly, pro- 
WF vided againſt their inſufficiency, repreſſed violence, 
and moderated the regal power. 
The bold and inſolent regencies of Fredegunda 
and Brunechild, had leſs ſurpriſed than rouſed the 
nation. Fredegunda had defended her horrid cru- 
elties, her poiſonings and aſſaſſinations by a repe- 
tition of the ſame crimes ; and had behaved in ſuch 
Ja manner that her outrages were rather of a private 
than public nature. Fredegunda did more miſchief : 
Brunechild threatened more. In this criſis, the na- 
tion was not ſatisfied with rectifying the feudal ſy- 
ſtem ; ſhe was alſo determined to ſecure her civil 
government. For the latter was rather more cor- 
ropt than the former; a corruption the more dan- 
4 Wgcrous as it was more inveterate, and connected ra- 
{cher with the abuſe of manners than with that of 
aws, 
= The hiſtory of Gregory of Tours exhibits, on the 
one hand, a fierce and barbarous nation; and on 
che other, kings remarkable for the ſame ferocity 
of temper. Thoſe princes were bloody, iniquitous, 
and cruel, - becauſe ſuch was the character of the 
whole 
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Boox whole nation. If Chriſtianity appeared ſometimes 
— to ſoften their manners, it was only by the circum- 
2. ſtances of terror with which this religion alarms the 
ſinner : the church fupported herſelf againſt them | 
by the miraculous operations of her ſaints. The | 
kings would not commit facrilege, becauſe they 
dreaded the puniſhments inflicted on that ſpecies of 
guilt ; but this excepted, either in the riot of paſ- 
fion, or in the coolneſs of deliberation, they per- 
petrated the moſt horrid crimes and barbarities, where 

the divine vengeance did not appear ſo immediately 

to overtake the criminal. The Franks, as I have al- 
ready obſerved, bore with cruel kings, becauſe they 
were of the ſame diſpoſition themſelves; they wer 

not ſhocked at the iniquity and extortions of their| 
princes, becauſe this was the national characteriſtic, | 
There had been many laws eſtabliſhed, but it wal 
uſual for the king to defeat them all, by a kind offi 
letters called precepts*, which rendered them of noc. 
ect; they were ſomewhat ſimilar to the reſcripts ol 

the Roman emperors, whether it be that our king il 
borrowed this uſage of thoſe princes, or whether i 

was owing to their own natural temper, We ſer | 

in Gregory of Tours, how they perpetrated mur 

der in cool blood, and put the accuſed to death, u- 
heard; how they gave precepts Þ for illicit matt - 
ages; for transferring ſucceſſions; for depriving u 
lations of their right; and, in fine, marrying cos 


They were orders which the king ſent to the judges to vB 
or to tolerate things contrary to law, | | 1 

'4 See Gregory of Tours, book iv. pag. 227. Both our hiſto! Wi 
and the charters are full of this; and the extent of theſe abu WY 
appears eſpecially in Clotharius's conftitution, inſerted in the © 
dition of the capitularies made to reform them. Baluzius's «« 


tion, pag. 7. | ; 
oh ſecrat 


* 
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fecrated virgins.” They did not indeed aſſume the Boos . 
whole legiſlative power, but they diſpenſed with 1. 
the execution of the laws. * 
Clotharius'z conſtitution redreſſed all theſe griev- 

ances ; no one () could any longer be condemn'd (9 Ar. 22 
without being heard; relations (©) were made to ſuc- () Ibid. 
ceed according to the order eſtabliſhed by law; all ** 6. 
precepts for marrying religious women were declared 

null; (*andithoſe who had obtained and made («) Ibid. 
uſe of them, were ſeverely puniſhed, We might 

know perhaps more exactly his determinations with 

regard to theſe precepts, if the thirteenth and the 

two next articles of this decree had not been loſt 
through the injury of time. We have only the firſt 

words of this thirteenth article, ordaining that the 

precepts ſhall be obſerved, which cannot be under- 

ſtood of thoſe he had juſt aboliſhed by the ſame law. 

We have another conſtitution () by the ſame prince, () In Ba- 
which is relative to his decree, and corrects in the _ * 
ſame manner, every article of the abuſes of the the capi- 
pretepts. N — 
True it is that Baluzius finding this conſtitution pag. 7. 
without date, and without the name of the place 

where it was given, attributes it ro Clotharivs I. 

But I ſay it belongs to Clotharius II. for three rea- 

ſons; 1. it fays that the king will preſerve the im- 
munities ® granted to the churches, by his father 

and grandfather. What immunities could the 
churches receive from Childeric grandfather of Clo- 

tharius I. who was not a Chriſtian, and who lived 


In the preceding book I have made mention of theſe immu- 
nities, which were ts of judicial rights, and contained pro- 
hibirions to the — to perform any function in the terri- 
tory, and were equivalent to the erection or grant of a fief. 


Vor. II. a H h even 
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B OO even before the foundation of the monarchy ? But 

XXXI. if we attribute this decree to Clotharius II. we ſhall 

Chap. 2. find his grandfather to have been this very Clotha- 
rius I. who made immenſe donations to the church, 
with a view of expiating the murder of his ſon 
Cramne, whom he had ordered to be burat, toge- 
ther with his wife and children, 

2. The abuſes redreſſed by this conſtitution, were 
ſtill ſubſiſting after the death of Clotharius I. and 
were even carried to their higheſt extravagance dur- 
ing the weak reign of Gontram, the cruel admi- 
niſtration of Chilperic, and the execrable regencies 
of Fredegunda and Brunechild. Now can we ima- 
gine that the nation would have borne with griev- 
ances ſo ſolemnly proſcribed, without complaining 

of their continual repetition ? Can we imagine ſhe 
- would not have taken the ſame ſtep as ſhe did af- 

(*) He be- terwards under Childeric II. () when upon a repe- i 

— ee. tition of the old grievances, ſhe preſſed () him to 

wards the ordain that the law and cuſtoms. in regard to judi- 

year 670. cjal proceedings ſhould be complied with, as for- 
5 E che merly. 

8. Leger. In fine, as this conſtitution was made to redreſs i 
grievances, it cannot relate to Clotharius I. ſince | 
there were no complaints of that kind in his reign, | 
and his authority was perfectly eſtabliſhed through- 
out the kingdom, eſpecially at the time in which 
they place this conſtitution ; whereas it agrees ex · I 
tremely well with the events that happened during 
the reign of Clotharius II. which produced a revo- tf 

lution in the political ſtate of the kingdom. Hi- 
ſtory muſt be illuſtrated by the laws, and the Jaws 
by hiſtory. - 


CHAP, 
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CHAP. III. 
Autbority of the mayors of the palace. 


1 Took notice that Clotharius II. had promiſed not B oo « 

to deprive Warnacharius of his mayor's place N. 

during life; a revolution productive of another ef- abu 

fet. Before that time the mayor was the king's 

officer, but now he became the officer of the peo- 

ple; he was choſen before by the king, and now 

by the nation. Before the revolution Protarius had 

been made mayor by Theodoric, and * Landeric 

by Fredegunda ; but () after that the mayors were(*) Geſta 

choſen by the nation + n_ 

We muſt not therefore confound, as ſome authors rum, cap. 

have done, theſe mayors of the palace with ſuch as 36. 

were poſſeſſed of this dignity before the death of 

Brunechild ; the king's mayor's with thoſe of the 

kingdom. We ſee by the law of the Burgundians, 

that among them the office of mayor was not one 

of the () moſt reſpectable in the ſtate; nor was it ( See the 

one of the moſt eminent () under the firſt kings oflaw of the 

the Franks. _ 

Clotharius removed the apprehenſions of thoſe prefer 
the 
nd 


vho were poſſeſſed of employments and fiefs ; andan 


when after the death of Warnacharius | he aſked theft. 


| lords ment to 
„ Inftigante Brunechilde, Theodorico jubente, &c. Frede-- bis law, 
garius, Chap. 27. in the year 6og. ut. 13. 


+ See Fredegarius, chronicle, chap. 54. in the year 626, and (Y See 
his anonymous continuator, chap. 104. in the year 695. and Gregory 
chap. 10s. in the year 715. Aimoin, book iv. chap. Eginhard, of Tours, 
life of Charlemain, chap. 48. 2 rerum Francorum, chap. 45. book ix. 

| Eo anno Clotarius cum proceribus & leudibus Burgundiee Trecaſ/- chap. 36, 
finit conjugitur, cum eerum efſet ſollicitus fi wellent jam Warnachario 
Hh 2 d:ſ:+fo 


452. 
Book lords aſſembled at Troyes, who is it they would put 


XXXI. in his place; they eried out they would chuſe no 
Chap. 3. one, but ſuing for his favour committed themſelves 


=" 
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entirely into his hands. | 

Dagobert reunited the whole monarchy in the 
ſame manner as his father; the nation had a tho- 
rough confidence-in him, and 1 no mayor. 
This prince finding himſelf at liberty, and elated 


dy his viftories, reſumed Brunechild's plan. But 


he ſucceeded fo ill, that the vaſſals of Auſtraſia let 
themſelves. be beaten by the Sclavonians, and re- 
turned home ; ſo that the marches of Auſtraſia were 
left a prey to the Barbarians. | | 

He determined then to make anoffer to the Au- 
ſtraſians, of refigning that country, together with 
a provincial treaſure, to his ſon Sigebert, and to 
put the government of the kingdom and of the pa- 
lace into the hands of Cunibert biſhop of Cologne, 
and of the duke Adalgifus. Fredegarius does not 
enter into the particulars of the conventions then 
made ; but the king confirmed them all by char- 
ters, and + Auſtrafia was immediately fecured from 
danger. 


Dagobert finding himſelf near his end, recom- 


mended his wife Nentechildis, and his ſon Clovis 


* diſceſſs alium in cjus bonoris gradum fublimare : ſed onnes enaninite 


denegantes fe neguaguam majorem domus eli gere, regis gratiam 
obnixe petentes, cum rege tranſegere. F redegarius, chronicle, chap. 
54. in the year 626. | 1 

Ian victoriam quam Winidi contra Franco meruerunt, nor 
tantum Sclavinerum fortitudo obtinuit, quantum dementatio Auſtra- 
forum, dum fe cernebant cum Dagoberto odium incurriſſe, & afſidw 
1 Fredegarius's A-onide, chap. 68. in the year 

30. 

+ Deinceps Auftra/ii eorum ſtudio limitem & regnum Francorum con- 
tra Winidos utiliter defenſaſſe naſcun ur. Predegarius's chronicle, 
chap. 75. in the year 632. | | 
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to the care of Mga. The vaſſals of Neuſtria and Boo x 
Burgundy choſe () this young prince for their = 
king. ga ard Nentechildis had the government () * 
of (*) the palace; they reſtored () whatever Da- garius's 
gobert had taken; and complaints ceaſed in Neu- — 
ſtria and Burgundy, as they had ceaſed in Auſtraſia. in (hz 77 
After the death of Æga, the queen Nentechil- year 638. 
dis () engaged the lords of Burgundy to chuſe () Ibid. 
Floachatus for their mayor. The latter diſpatched % 154d- 
letters to the biſhops and chief lords of the king- n oh; 
dom of Burgundy, by which he promiſed to pre- year 639. 
ſerve their honors and dignities * for ever, that is, 7.39% 
during life. He confirmed his ward by oath. ;, . 
This is the period, at which the author of the year 641. 
treatiſe of the mayors of the palace fixes the ad- 
miniſtration of the kingdom by thoſe officers. 
Fredegarius being a Burgundian, has entered 
into a more minute detail, as to what concerns the 
mayors of Burgundy, at the time of the revo- 
lution of which we are ſpeaking, than with 
to the mayors of Auſtraſia and Neuſtria. But 
the conventions made in Burgundy were, for the 
very ſame reaſons, agreed to in Neuſtria and Au- 
ſtraſia. | | 
The nation thought it ſafer to lodge the power in 
the hands of a mayor whom ſhe choſe herielf, and 
to whom ſhe might preſcribe conditions, than in 
thoſe of a king whoſe power was hereditary, 


® Thid. cap. 89. Floachatus cunfis ducibus a regno Burgundia 
ſeu & pontificibus, per epiftolam etiam et ſacramentis firmavit unicuique 
boworis et dignitatem, jeu et amicitiam, perpetus conſervere. 
+ Deinceps & temporibus Clodevei qui fuit filius Dagoberti in- 
<yti regis, pater verò The:odorici, regnum Francorum decidens per- 
mejores domus, capit ordiaari. De majoribus domus regiæ. 
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HAP. IV. 


of the genius of the nation in regard to the 
„ s, | 


Government, in which a nation that had an 
hereditary king, choſe a perſon to exerciſe the 


regal authority, ſeems very extraordinary: but in- 


dependently of the circumſtances of the times, 
I apprehend that the notions of the- Franks in 
regard to this article were — from a higher 
ſource. 

The Franks were deſcended from the Germans, 
of whom Tacitus ſays, that in the choice of 
their king they were determined by his noble ex- 
traction; and in that of their leader, by his valour. 
This give us an idea of the kings of the firſt race, 
and of the mayors of the palace ; the former were 
hereditary, the latter elective. 

No doubt but thoſe princes, - who ſtood up in 
the national aſſembly, and offered themſelves as the 
conductors of a public enterpriſe to ſuch as were 
willing to follow them, united, generally in their 


own perſon, both the power of the mayor and the 


king's authority. By the ſplendor of their deſcent 
they had attained the regal dignity ; and their 
military abilities having recommended ' them to 
the command of armies, they roſe to the power of 
mayor. By the regal dignity our firſt kings pre- 
ſided in the courts and aſſemblies, and enacted laws 
with the national conſent ; by the dignity of duke 


®* Reges ex nobilitate, duces ar wirtute ſumunt. De moribus 
Germanorum 


ct 
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or leader, they undertook expeditions, and com- Boo x 
manded the armies. | 5 XXXI. 
In order to be acquainted with the genius of the P-4- 
primitive Franks in this reſpect, we have only to 

eaſt an eye on the conduct () of Argobaſtes, a () See 
Frank by nation, on whom Valentinian had con- Ale, 
ferred the command of the army. He confined in Gre-. 
the emperor. to his own palace where he would fern of 
ſuffer nobody to ſpeak to him concerning either bas z. 
civil or military affairs. Argobaſtes did at that 
time what was afterwards practiſed by the Pepins. 


CHAP. v. 


In what mannner the mayors obtained the com- 
' © mand of the armies. 


80 long as the kings commanded their armies 

in perſon, the nation never thought of chuſing 
a leader. Clovis and his four ſons were at the 
head of the Franks, and led them on through a 
ſeries of victories. Theobald ſon of Theodobert, 
a young, weak, and ſickly prince, was the firſt (5) (*) In the 
of our kings that confined himſelf to his palace. 35 
He refuſed to undertake an expedition into Italy 
againft Narſes, and had * the mortification to 
ſee the Franks chuſe themſelves two chiefs, who 
led them againſt the enemy. Of the four ſons 
of Clotharius I. Gontram F was the leaſt fond of 
commanding his armies ; the other kings followed 


® Leutharis verb et Butilinus, tamerfi id regi ipforum minime 
Placebat, Belli cum eis focietatem — 2 book 1. 
Gregory of Tours, book 4. chap. g. 
+ Gontram did not even march againft Gondovald, who ſtile 
ſon of Clotarius, and claimed his ſhare of the kingdom. 


Hh 4 this 
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Book this example; and, in order to intruſt the com- 

— mand without danger into other hands, they con- 
Chap: 5. ferred it upon ſeveral chiefs or dukes *. | 

Innumerable were the inconveniences which 

thence aroſe; all diſcipline was loſt, no one would 

any longer. obey, The armies were dreadful only 

to their own country; they were Joaden with 

ſpoils, before they had reached the enemy. Of 

. theſe miſeries we have a very lively picture in Gre. 

(eh Gre- gory of Tours (). How all we able to obtain a i 

go'y of victory, ſaid Gontram (), we who do not ſo much 

book 8. 45 Keep what our anceſtors acquired ? Our nation is 

chap. 30. 10 longer the ſame. , . . . : Strange, that it ſhould 

and book be on the decline ſo early as the reign of Clovis's 

Ibid, book grandchildren | | 855 

8. chap, lt was therefore natural they ſhould determine 

3 x9 at laſt upon an only duke, a duke inveſted with 

W.. an authority over this prodigious multitude of 

feudal lords and vaſſals, who were now become 

ſtrangers to their own engagements; a duke who 

was to eſtabliſh the military diſcipline, and to put 

himſelf at the head of a nation unhappily prac- 
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tiſed in making war againſt itſelf. This power was 

conferred on the mayors of the palace. | E | 

The original function of the mayors of the pa- 

lace, was the management of the king's houſhold, I: 

N They had afterwards, in conjunction (*) with other Jn 

ſupple- Officers, the political government of fefs; and at 

E. flength they obtained the ſole diſpoſal of them. L 
the Bur- | 


: Sometimes to the number of twenty, See Gregory of Tours 

| Oy book 5, chap. 27. book g. chap, 18, and 30. book 10. chap. % 

and Gre. Dagobert, who had no mayor in Burgundy, obſerved the ſame 

ory of policy, and fent againſt the Gaſcons ten dukes and ſeveral counts 

3 who had no dukes over them, Predegaring's chronjcle, chap. 78, 
book g, in the year 636, | 

They 
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They had alfo the adminiſtration of military af. B 0 o « 


fairs and the command of the armies ; employ- XXXI. 
ments neceſſarily connected with the other two, f 5+ 


In thoſe days it was much more difficult to raiſe 
than to command the armies; and who but the 
diſpenſer of favours could have this authority? 
In this martial and independent nation, it was 
prudent to invite, rather than to compel ; pru- 


dent to give away or to promiſe the fiefs, that 
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mould happen to be vacant by the death of the 
poſſeſſor; prudent in fine, to reward continually, , 
and to raiſe a jealouſy with regard to preferences. 
It was therefore right, that the perſon who had 
the ſuperintendency of the palace, ſhould alſo be 
general of the army. | 

CHAP. VL 


Second epocha of the humiliation of cur kings of 
the firſt race. | 

AFTER the execution of Brunechild, the may- 
ors were adminiſtrators of the kingdom under 

the ſovereigns z and though they had the conduct 
of the war, yet the kings were always at the 


head of the armies, and the mayor and the nation 


fought under their command. But the victory () (!) See the 


of duke Pepin over Theodoric and his mayor, 


completed * the degradation of our princes ; and year 687 
that (®) which Charles Martel obtained over Chil- and 688, 
peric and his mayor Rainfroy, confirmed it. Au- ä 
ſtraſia triumphed twice over Neuſtria and Bur- year 


gundy; and the mayoralty of Auſtraſia being an- 


Illi quidem nomina regum imponens, ipſe totius | bubens | 
privilegium, &c. Annals of Metz, year 695. 9985 X 
4 nexed 


43 


Bow x hexed as it were to the family of the Pepins, this 
XXI. mayoralty and family became greatly ſuperior to 


Chap. 6, 
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all the reſt, The conquerors were then afraid leſt 
ſome perſon of credit ſhould ſeize the king's per- 
ſon, in order to exicite diſturbances, For this 


reaſon they kept them in the royal palace as in 


| a kind of priſon, and once a year ſhewed them 


to the people. There they made ordinances, but + 


theſe were ſuch as were dictated by the mayor; 1 
they anſwered ambaſſadors, but the mayor made Wl 


the anſwers. This is the time mentioned by 4 hiſ. | 
torians of the government of the mayors over the 


kings whom they held in ſubjetion. 
Thie extravagant paſſion of the nation for Pepin's 


family went ſo far; that they choſe one of his grand- 


ſons who was yet || an infant for mayor; and put 


| him over one Dagobert, that is one phantom over 


another. 
®* Sedemgue il} regalim ſub fab ditione conceſt. Ibid. anno 


719. 


n lib. 2. ut reſjonſa que erat edoBtu, 
a d. n N 
Metz, anno 691. ncih atu Pippini 
Theodericum mw. Annals Fuld, 23 e 
dur Francorum obtinnit regum Francorum fer aun, 27. 


ſubjectis. 3 
T ene (Gal) rk 6 A 


"anonymous continuator of Frodegarins in the year 714 YN 
7 . | 


c HAN 


0, major-demus palatii fectus ft. 1 


oO LAS. 
nA. vu. 


s in [ HE mayors of the palace were far from te. 3 0.0 « 

 viving. the precariouſneſs of poſts and em- XXXI. 
oyments; for indeed their power was owing to Cf. 7+ 
e protection which in this reſpect they had grant: 


ss che nobility. Hence the great offices were 
N entinued to be given for life, and this uſage was 
| day more firmly eſtabliſhed. _ N 
; emo en have ſome particular reflections to make | 
, pect to fiefs : and in the firſt place I do 
| ace: but nenn 
F In = —_, Andeli 00 Gontram. and his (e) Cited 

zephew Childebert engage to maintain the donations by _ 
ede to che vaſials and churches by the kings his $22. 0f 
redeceſſors; and, leave is given to the ®.wives, book 9. 
= ughters and widows of kings, to diſpoſe by will X* 4 4 
nd in perpetuity of whatever they hold of theof Clo- 
| chequer, tharius II. 0 
Miarculfus wrote his formularies at the time () Ss. e 
f the mayors. We find ſeveral + in which the 16. | 
ings make donations both to the. perſon and to (0) See 
is heirs : and as the formularies repreſent the we 24% 


ney 

| 34 
*UVip 4 arri fiſcalibur wel ſpeciebur atque dio pro the firſt 

wbitrit 41 facere aut cuiquam conftrre 2 

Pabilitate perpetud conſervetur, 

+ See the 14th formula of the firſt book, which is equally 

Pplicable to the fiſcal eſtates given direQly and in perpetuity, 

er given at firſt as a benefice, and afterwards 

2 . 7 CVE 


com- 
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Dos 00 * common ations of life, they prove that part of | 
Chap. 1 the fiefs were become hereditary towards the end 
of the firſt race. They were far from- having in 

thoſe days the idea of an unalienable demeſne i 

is a modern thing, which they knew neither in| 
theory nor practice. 

In proof — we ſhall preſently produce f. 
fitive fats; and if we can point out a time i 1 
which there were no longer any benefices for the |: 1 1 
army, nor any funds for its ſupport we mult cer. 
tainly conclude that the ancient benefices had been | 
alienated. The time I mean is that of Charles 3 
Martel, who founded ſome new fiefs, which we | 
ſhould carefully diſtinguiſh from thoſe of * ear 
* 1 
When the kings began to make grants in per- (il 
petuity, either through the corruption which crept {ll 
into the government, or by reaſon of the conſti- 
tution itſelf, which continually obliged thoſe prin- 
ces to confer rewards; it was natural they ſhould | 
begin with giving the perpetuity of the fiefs, ra-|f 
ther than of the counties. For to deprive them- 
ſelves of ſome acres of land was no great mat-f 
ter; bur to renounce the right of diſpoſing the 
great offices, was diveſting themſelves of their Jl 


1 


very power. 4 ir 
CHAP. VII. Ss 3 

I what manner the allodial eftates were changed S 
into feefs. u 


HE manner of changing an allodial eſtate BY 
into a fief, may be ſeen in a formulary of 


— Marculfus (*). * he owner of the land gave g | 
13. | 
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> the king, who reſtored it to the donor by way Ber 
f uſufruit, or benefice, en abs: 
Waated his heirs to the king. 

In order to find out the reaſons which indaced 
hem thus to change the nature of the allodia, 1 
wit trace the ſource of the ancient privileges of 
ur nobility, a nobility who for theſe cleven cen- 


ein ries have been ready to undergo every a. 
the nd {pill their blood in their country's WE. 
cer. ee. 


They who were ſeized of fiefs enjoyed very \ 
great advantages. The compoſition for the in- 
ries done them was greater than that of free- 
nen. It appears by the formularies of Marcut- 
s, that it was a privilege belonging to the 
ing's vaſſal, that whoever killed him ſhould pay 


ba —_ compoſition of ſix hundred ſous. This pri- 
alt. ilege was eſtabliſhed by the Salic law (0), and by crit it 44- 
rin. = of the Ripuarians (); and while theſe two See alſo — 
* zus ordained a compoſition of fix hundred ſous 66 


or the murder of the king's vaſſal, they gave i 
) two hundred fous for the murder of a perſon i 7+ 
ecborn, if he was a frank or . Barbarian living (084 t 
nder the Salic law ; and only a hundred for a the law of 
Roman... the Ripu- 
This was not the only privilege belonging to the 5. and the 
ng's vaſſals. When (*) a man was ſummoned in Salic law, 
durt, and did not make his appearance, nor obey 1. — * 

e judges orders, he was appealed before the king; — © 

nd if he perſiſted in his contumacy, he was ex- () Salic 
luded from * the Royal protection, and no one 2s 0 tits 
as allowed to entertain him, or even to give him Aw 
®* Extra ſermonem regis. Salic law, tit. 59. and 76. 

| a morſel 


a. THE'SPIRTYT 
Book a morſel of bread. - Now if he was a perſon of an 
bo Ge. XXI. ordinary condition, his goods () were confiſcated; 

me dut if he was the king 's vaſſal, they were not () 
00 Ibid. convicted of the crime, the ſecond was not; the 
m. 76. 51. former C) for the ſmalleſt crimes was obliged w 
12 * undergo the trial by boiling water, the latter ( 
and 59. was condemned to this trial only in the caſe af 
(*) Ibid murder: In fine, the king's vaſſal (*) could not 
= 8 be compelled to ſwear in court againſt another va. 
L. 76. 5. ſal. Theſe privileges augmented daily, and tei 
90 Apud capitulary of Carlomannus wn 0 does this honour to 
1 1 the king's vaſſals, that they ſhall not be obliged 
in the year to ſwear in perſon, but only by the mouth of ther 
883. art. Own vaſſals. Beſides, when a perſon who hai 

42nd 11+ theſe honours did not repair to the army, „ | 

puniſhment was to abſtain from fleſh-meat and 

vine as Jong as he had been abſent from the ſes 

0 Capi vice; but a freeman () who neglected to fe 

Cad low his count was fined * ſixty ſous, and reduci 
main, in to a ſtate of ſervitude till he paid it, 

cant It is very natural therefore to think that tho 

8 0 and 3. Franks who were not the king's vaſſals, and mud J 
| more the Romans, became fond of entering ini 

the ſtate of vaſſalage; and that they might ral 

be deprived of their demeſnes, they deviſed tl 
uſage of giving their a/lodium to the king, of | 
 ceiving it from him afterwards as a fief, and 4 
nominating their heirs. This uſage was continued 
and took place eſpecially during the times of cot | 
fuſion under the ſecond race, when every mi | 
being in want of a protector, was deſirous to incd! 


* Hiribannum., 
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porate himſelf with + the other lords, and to enter R * 
as it were, into the feudal en Wen 
political no longer exiſted. 

This continued under the third race, as we find by 
ſeveral || charters; whether they gave their allodium, 
and reſumed it by the ſame act; or whether it was 
declared an allodium, and afterwards acknowledged 
a fief, Theſe were called fiefs of reſumption. - (98 con 
| This does not imply that thoſe who were ſeized 

beer 


deſirous of 8 


omy 3 for though the freemen grew 


being poſſeſſed of fiefs, yet they managed this ſort 5th capi- 


of \ {any as uſuftuits are managed in our days. ot 
his is what induced Charlemain, the moſt vigilant 8 
and attentive prince we ever had, to make a great 3. the it 
many regulations (*), to hinder the fiefs from being 
degraded in favour of allodial eſtates. It proves, art. 49. 
only chat in his time moſt benefices were ſtill only for tas 5 
life, and conſequently that they took more care afofiencs 


the alladia than of the benefices; but it is no 806. art. 


Irgument that they did not chuſe rather to be the?: We ca. 


| — 
ing's bondmen than freemen. They might —— . 
reaſons for diſpoſing of a particular portion of 2779s 2 
bef, but they were not willing to be ſtripped even th capi- 


ff their dignity. — 
I know likewiſe that Charlemain complains in- a Fons. in 


rtain capitulary (4) that in ſome places there werethe year 


reople who gave away their fiefs in property, and re- Adra. l- 


deemed them afterwards in the ſame manner. But 103 7 ＋ „ 


do not ſay, that they were not fonder of the propertyyear $96; 


T Non li þ 

Ds 324 := 3c I, ſays Lambert 4 Ardres * 
| See thoſe quoted by Du Cange, in the word alodir, and thoſe 
produced by Galland, in his treatiſe of allodial lands, page 14+ 
and the following. 

2 | than 


Boon than of the uſufruit, I mean only, that when they 
Chap. 9: could convert an alladium into a fief, which was to 


' OlaGr-extant C) a ſpecch.of Chilperic, grandſon of Clori 
Foun, in which he complains that almoſt all theſe lan 


= = cheguer, ſays he, is impoveriſbed, and our riches are tra 
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deſcend to their heirs, and is the caſe of the formu- 
lary above-mentioned, they had very great van. 


A | 
CHAP. IX. 
Hono the Church-londs were converted into fs. | 


H E uſe of the fiſcal lands ſhould have ben 
only to ſerve as a donation, by which the king 
were to encourage the Franks to undertake new eu. 
peditions, and by which on the other hand the] F 
fiſcal lands were increaſed. This, as I have a. 
ready obſerved, was the ſpirit of the nation; buff 
theſe donations took another turn, There is (il 


had been already given away to the church. Our u 


ferred to the clergy * none reign now but biſhops, ul 
live in grandeur, while ours is quite eclipſed. : 

This was the reaſon that — mayors, who d | 1 
not. attack the lords, ripped the churches ; al 
one of the + motives alledged by Pepin for entering 
Neuſtria, was his having been invited thither by 3 
the clergy, to put a ſtop, to the encroachments of 
the kings, that is, of the mayors, who deprived tif 4 
church of all her poſſeſſions. | 


® This is what induced him to annul the teſtaments made i 
favonr of the dergy, and even the donations of his father; G 
tram re- eſtabliſne them, and even made new donatious. 6 

of Tours, book vii. chap. 7. 4 

+ See the annals of Metz, year 687, Excitor imprimi: I 
relis ſacerdotum & fervorum Dei, qui me ſepius adierunt ut pri 
latis injuſtè patrimoniis, &c. 


'OF LAWS. 26% 
The mayors of Auftraſia, that is the family of the Boos 
Pepins, had behaved towards the clergy with more ASL. 
moderation than thoſe of Neuſtria and Burgundy. oO” 
This is evident from out chronicles (), in which we () See the 
ſee the monks perpetually extolling the devotion and —_— _—_ 
liberality of the Pepins. They themſelves had been 
poſſeſſed of the firſt places in the church. One crow 
does not pull out the eyes of another ; as (*) Chilpe- (*) InGre- 
ric ſaid to the biſhops. gory of 

Pepin ſubdued Neuſtria and Burgundy but as . 

his pretence for deſtroying the mayors and kings 
was the grievances of the clergy, he could not ſtrip 
the latter, without acting contrary to his own de- 
claration, and ſhewing that he made a jeſt of the 
nation. However, the conqueſt of two great king- 
doms and the deſtruction of the oppofite party, 
afforded him ſufficient means of ſatisfying his ge- 
neralss. 
. Pepin made himſelf maſter of the monatchy, 
by protecting the clergy ; his ſon Charles Martel * 
could not maintain his power, but by oppreſſing 
them. This prince finding that part of the regal 
and fifcal lands had been given either for life, or in 
perpetuity to the nobility, and that the church by 
receiving both from rich and poor, had acquired a 
great part even of the allodial eſtates, he reſolved 
to ſtrip the clergy ; and as the fiefs of the firſt di- 
viſion were no longer in being, he formed a ſe- 
cond *®, He took for himſelf and for his officers 
the church-lands, and the churches themſelves : 
thus he remedied an evil which differed from. ordi- 


* Karelus plurima juri ecclefiaſtico detrahens prædia fiſco ſocia- 


. ac deinde militibas diſpertivit. Ex Chronico Centulenſi, 
I ii. 


Vol. II. Li nary 


— fen S$*TTIT 
Boo Xx nary diſeaſes, as its — rendered 3 it the more 


ons ofaly to Cure. 


CHAP. X. 
Riches of the Clergy. 


8 O great were the donations made to the clergy, 
that under the three races of our princes they 

muſt have ſeveral times received the full property 
of all the lands of the kingdom. But if our kings, 
the nobility, and the people, found the way of 
giving them all their eſtates, they found alſo the 
method of getting them back again. The ſpirit | 
of devotion eſtabliſhed a great number of churches ji 
under the firſt race; but the military ſpirit was the 
cauſe of their being given away afterwards to the | 
ſoldiery, who divided them amongſt their chil- 
dren, What a nnmber, of lands muſt have then 
been taken from the clergy's menſalia! The kings Il 
of the ſecond race opened their hands, and made 
new donations to them; but the Normans, who | 
came afterwards, plundered and ravaged all before 
them, wreaking their vengeance chiefly on the 
prieſts and monks, and devoting every religious 
houſe to deſtruction. For they charged thoſe ec- Wil 
cleſiaſtics with the ſubverſion of their idols, and Wl 
with all the oppreſſive meaſures of Charlemain, 
by which they had been ſucceflively obliged to take 
ſhelter in the north. Theſe were animoſities which 
the ſpace of forty or fifty years had not been able 

, to obliterate. In this ſituation what a loſs mult 
the clergy have ſuſtained ! There were hardly eccle- 
ſiaſtics left ro demand the eſtates of which they had 
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been deprived. There remained therefore for the Boo. 
religious piety of the third race, foundations enough 
to make, and lands to beſtow. The opinions which 
were broached and ſpread in thoſe days, would have 
deprived the laity of all their eſtates, if they had 
been but honeſt enough. But, if the clergy were 
actuated by ambition, the laity were not without 
theirs; if dying perſons gave their eſtates to the 
church, their heirs would fain reſume them. We 
meet with continual quarrels between the lords and 
the biſhops, the gentlemen and the abbots; and 
the clergy muſt have been very hard preſſed, ſince 
they were obliged to put themſelves under the pro- 
tection of certain lords, who granted them a mo- 
mentary defence, and afterwards joined their op- 
preſſors. 

But a better adminiſtration having been eſta- 
bliſhed under the third race, gave the clergy leave 
to augment their poſſeſſions; when the Calviniſts 
ſtarted up,. and having plundered the churches, 
they turned all the ſacred plate into ſpecie. How 
could the clergy be ſure of their eſtates, when they 
were not even ſafe in their perſons? They were 
debating on controverſial ſubjects, while their ar- 
chives were in flames. What did it avail them to 
demand back of an impoveriſhed nobility, thoſe 
eſtates which were no longer in the poſſeſſion of 
the latter, but had been conveyed into other hands 
by different mortgages. The clergy have been 
long acquiring, and have often refunded, and ſtill 
there is no end of their acquiſitions. 


Chap. 10. 


Ii 2 CHAP. 
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C H A P. XI. 
State of Europe at the Time of Charles Martel. 


Sock „ Ca LES Martel, who undertook to ſtrip the 

clergy, found himſelf in a moſt happy fitua- 

tion. He was both feared and beloved by the ſol- 

_ diery ; whoſe intereſt he promoted, having the 

| pretence of the war againſt the Saracens. He was 

3 hated indeed by the clergy, but (*) he had no 

— of need of their aſſiſtance, The pope, to whom he 

muas neceffary, ſtretched out his arms to him, 

Every one knows the famous embaſly he received 

from Gregory III. Theſe two powers were ſtrictly jill 

united, becauſe they ſupported each other: the 

pope ſtood in need of the Franks to aſſiſt him a- 

gainſt the Lombards and the Greeks ; the Franks 

had occaſion for the pope, to ſerve for a barrier Ill 

againſt the Greeks, and to embarraſs the Lombards. i 

It was impoſſible therefore for the enterprize of 

Charles Martel to miſcarry. | 

S. Eucherius, biſhop of Orleans, had à viſion | | 

which frightened all the princes of that time. 1 

(*) Anno ſhall produce on this occafion the letter () written 

. apud by the biſhops aſſembled at Rheims to Lewis king of | 

num; Ba- Germany, who had invaded the territories of Charles 

tazius's the Bald: becauſe it will give us an infight into Bi 
_—_ — the ſituation of things in foo times, and the tem- 

pag. 101. per of the people, They ſay (), „That S. Eu- 

©) Ibid. 

8 7. pag· Fifelom quogne, decrets Romamrum principum, fibi erædi 2 

109. praſul Gregorius mi erat, quod ſeſe populus Romanus relicta impere 

toris dominatione, ad ſuam d fenſionem & in victam clementiam con- 


vertere voluifſe!, Annals of Metz, year 741. Zo padto N.. ul 
a partibus imperatoris reced.vet, Fredegarius. 
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cherius having been ſnatched up into heaven, = 17 
* ſaw Charles Martel tormented in the bottom of Chap. 11. 
< hell by order of the ſaints, who are to fit with 
« Chriſt at the laſt judgment; that he had been 
* condemned to this puniſhment before his time, 
<« for having ſtript the church of her poſſeſſions, 
e and thereby charged himſelf with the fins of all 
' + thoſe who founded theſe livings ; that King Pe- 
<« pin held a council upon this occaſion, and had 
ordered all the church-lands he could recover to 
be reſtored ; that as he could get back only a 
<*« part of them, becauſe of his diſputes with Vai- 
fre, duke of Aquitaine, he iſſued out letters 
called precaria * for the remainder, and made a 
* Jaw that the laity ſhould pay a tenth part of 
the church lands they poſſeſſed, and twelve de- 
< niers for each houſe; that Charlemain did not 
give the church-lands away; on the contrary, 
that he publiſhed a capitulary, by which he en- 
% gaged both for himſelf and for his ſueceſſors ne- 
<< ver to make any ſuch grant; that all they ſay is 
e committed to writing, and that a great many of 
% them heard the whole related by Lewis the De- 
% bonnaire, the father of thoſe two kings.“ 
King Pepin's regulation, mentioned by the bi- 
ſhops, was made in the council held at Leptines (*). (*) In the 
The church found this advantage in it, that ſuch as — 


had received thoſe lands, held them no longer but — book 


of the ca- 
* Precaria, qudd precibus uteudum conceditur, fays Cojas in his Pitularies. 
| notes upon the firſt book of fiefs. I find in a diploma of king u. 3: , 
Pepin, dated the 3d year of his reign, that this prince was not Baluzius's 
the firſt who eſtabliſhed theſe precaria ; he cites one made by the edition, 
mayor Ebroin, and continued after his time. See the diploma Pag · 825. 
of this king, in the 5th tom. of the hiſtorians of France by the 
Bnedictins, art. 6. 


Ii 3 ; thy 
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BO O in a precarious manner; and moreover that ſhe re. 
XXXI. ceived the tythe or tenth part and twelve deniers 
Chap. 11. for every houſe that had belonged to her. But this 
was only a palliative, which did not remove the 

diſorder. | 
Nay it met with oppoſition, and Pepin was ob- 
1) That liged to make another capitulary (), in which he 


of Metz, enjoins thoſe who held any of thoſe benefices to pay 


Oy ; this tythe and duty, and even to keep up the houſes 
267 - Ih belonging to the biſhopric or monaſtery, under the 


penalty of forfeiting thoſe poſſeſſions. Charlemain I 


® renewed the regulation of Pepin, 

That part of the ſame letter which ſays, that 
Charlemain promiſed both for himſelf and for his 
ſucceſſors, never to divide again the church-lands 
among the ſoldiery, is agreeable to the capitulary of 
this prince, given at Aix la Chapelle, in the year 
803, with a view of removing the apprehenſions of 

the clergy upon this ſubject. But the donations al- 
ready made were ſtill in + force, The biſhops 
very juſtly add, that Lewis the Debonnaire followed 
the example of Charlemain, and did not give away 
the church-lands to the ſoldiery. | 
And yet the old abuſes were carried to ſuch : 
(")ceethe pitch, that the laity under the children () of Levis 


conſtitu - 
tion of 


Lotharius See his capitulary in the year 803, given at Worms, Balu- WY 


I. in the zius's edition, pag. 411. where he regulates the precarious con- 
law of the tract; and that of Franckfort, in the year 794, pag. 267. art 
Lombards 24 in relation to the repairing of the houfes ; and that of the 
book iii, year 80, pag. 330 : 
Jaw 1, f. f. As appears by the preceding note, and by the capitylary af 
43 · Pepin king of Italy, where it ſays, that the king would give the 
| monaſteries in fief to thoſe who would ſwear allegiance or fiefs: 
it is added to the law of the Lombards, book iii. tit. 1. F. 30. 
and to the Salic laws, collection of Pepin's laws in Echard, pag: 
195» tit, 20, art, qr 
the 
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the Debonnaire preferred eccleſiaſtics to benefices, Bo o « 
or turned them out of their livings, without the 1 
conſentꝰ of the biſhops. The benefices () were n) —_— 
divided amongſt the next heirs, and when they J 4s 
were held in an indecent manner, the biſhops (% „ ... 
had no other remedy left than to remove the I 


relics. | | 

By the capitulary (?) of Compiegne, it is en- () Given 
acted, that the king's commiſſary ſhall have a right the 28th 
to viſit every monaſtery, together with the biſhop, pra, 
. e reign 
by the conſent, and in preſence of the perſon whoof Charles 


holds it; and this ſhews that the abuſe was ge- he Bald, 


inthe year 
neral. 5 


Not that there were laws wanting for the reſti- luzius's 
tution of the church lands. The having ©0597 
reprimanded the biſhops for their negledt in a POE 
to the re-eſtabliſhment of the monaſteries, they 
wrote to Charles the Bald (*) that they were not .. 
affeted with this reproach, becauſe they were note — 
culpable; and they reminded him of what had been Bln., 
promiſed, reſolved, and.decreed in ſo many national — 
aſſemblies. Accordingly they quoted nine. 

Still they went on difputing ; till the Normans 
came and made them all agree. 


CHAP. XII 
Eftabliſhment of the tithes. 


'T H E regulations made under king Pepin had 
given the church rather hopes of relief, than 
effectually relieved her; and as Charles Martel found 
all the landed eſtates of the kingdom in the hands 


Cum confilio & conſenſu ipfius qui locum retinet. 
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Boo of the clergy, Charlemain found all the church 


XXXI. 
Chap. 12. 


lands in the hands of the ſoldiery. Tho latter 
could not be compelled to reſtore a voluntary do- 
nation; and the circumſtances of that time ren- 
dered the thing ſtill more impracticable than it 
ſeemed to be of its own nature, On the other 
hand, chriſtianity ought not to have been. loſt 
for want of miniſters , churches, and inſtruc- 


tion. | 


(f) Law 
of the 
Lom- 
bards, . 
book 3. 
tit 3. F. 1. 
and Zo 


This was the reaſon, of Charlemain's eſtabliſhing 
(f) the tithes, a new kind of property, which had 
this advantage in favour of the clergy, that as 
they were given particularly to the church, it was 
eaſier in proceſs of time to. know when they were 
uſur ped. : 

Some have attempted to make this eſtabliſhment 
of an earlier date ; but 'the authorities they pro- 
duce ſeem rather, I think, to prove the contrary, 
The conſtitution of Clotharius + ſays only that 
they ſhall not raiſe certain þ tithes-on church- lands: 
ſo. far then was the church from exacting tithes at 


In the civil wars which broke out at the time of Charles 
Martel, the lands belonging to the Church of Rheims were given 
away to laymen ; the clergy Were heft to Hifi af well as they could, 
ſays the life of Remigius, Surius, tom, 1. pag. 279. 

+ It is that on which I have deſcagted in the 4th chapter of 
this book, and which is to be found in Baluzius's edition of the 
capitularies, tom. 1. art. 11. pag. . 

t Agraria & paſcuaria wel deci mas porcorum ecclſiæ concedimm, 
ita aut actor aut decimgtor in rebus eccleſie nullus accedat, The 
capitulary of Charlemain in the year 8060. Baluzius's edition, 
pag. 336, explains extremely well what is meant by that ſort of 
tithe from which the church is exempred by Clotharius ; it was 
the tithe of the ſwing which were put into the king's foreſts to 
fatten 3 and Charlemain enjoins his judges to pay it, as well as 
other people, in order to ſet an 4 : 1t is plain, that this 
was a right of ſeigniory or ceconomy, n 

that 
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that time, that its whole pretenſion was to be ex · BO OK 

empted from paying them. The ſecond council () ons | 
of Macon, which 'was held in 585, and — de 
the payment of tithes, ſays indeed that they were 5. cr romo 
paid in ancient times; but it ſays alſo, that the i —_ | 
cuſtom of paying them was then aboliſhed. 

No one queſtions but that the clergy opened the Galle, 


bible before Charlemain's time, and preached the 2%, /® 


= cifts and offerings of the Leviticus, But I dare mud. 


ſay, that before that prince's reign, though the 
tithes might have been preached up, they were 
never eſtabliſhed. 
I took notice that the regulations made We 
king Pepin had ſubjected thoſe who were ſeized of 
church- lands in fief, to the payment of tithes, and 
to the repairing of the churches. It was a great 
point to oblige by a law, whoſe equity could not 
be diſputed, the principe men of the nation to ſep 
the examplo. 
Charlemain did more; and we find by the capi- 
tulary (®) de Villis, that he obliged his own demeſ- a) 4 Art. 6. 
nes to the payment of the tithes : this was ſti} — 
more ſtriking example. Kg 
But the commonalty are rarely influenced bytes Was 
example to ſacrifice their intereſts. The ſynod 9" Nv 
of () Frankfort furniſhed them with a more co- — 
gent motive to pay the tithes, A capitulary was () Held 
made in that ſynod, wherein it is ſaid, that in the Cart. 
laſt * famine the ſpikes of corn were found to con- main, in 
tain no ſeed, the infernal ſpirits having devoured it be year 
all, and that thoſe ſpirits had been heard to re-“ 


® Exferimento enim didicimus in anno quo illa valida fams 
irrepfit, ebullire vacuas annonas a damonibus devoratas, & woces 
exprobrationis —_— &c, Baluzius's edition, pag. 267. art, 
23. ; | 


proach 
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1 proach them with not having paid the tithes; in 
Chap. 12, conſequence of which it was ordained that all thoſe | 
who were ſeized of church-lands, ſhould pay the 
tithes ; and the next conſequence was that the ob- 
ligation extended to all. Ys 3548 
 Charlemain's project did not ſucceed at firſt ; 

for it ſeemed too heavy a burthen “. The payment 
of the tithes among the Jews was connected with | 
the plan of the foundation of their republic; but 
here it was a burthen quite independent of the | 
other charges of the eſtabliſhment of the monar- : 
(Among chy, We find by the regulations (*) added to the | 
other, law of the Lombards the difficulty there was in | 


f | 
— cauſing the tithes to be accepted by the civil laws; | 


cep. 6, they were admitted by the eccleſiaſtic laws, we | 
may eaſily judge of it from the different canon | 

of the councils. „1 Es: | 
The people conſented at length to pay the tithes, 
upon condition that they might have a power ji 
- © Tedeeming them. This the conſtitution of Lei 
0) In the the Debonnaire (), and that of the emperor Lo- 
year 829. tharius (*) his ſon, would not allow. 1 
ring The laws of Charlemain, in regard to the eſts- : 
tom. 1. bliſhment of tithes, were a work of neceſſity, no 
4 653. of ſuperſtition; a work in ſhort, in which religiag 
(®) In the 
law of the only, was concerned. 
CY His famous diviſion of the tithes into four parts, Wi 
* * g. for the repairing of the churches, for the pool 
for the biſhop, and for the clergy, manifeſtſ i 
* See amongſt the reſt the capitulary of Lewis the Debo 
naire, in the year 829, Baluzius's edition, pag. £63. agav Wy 
thoſe who to avoid paying tithes neglected to cultivate the land 
Ec. art. 5. Nonis quidem & decimis, unde & genitor nofter « "Wl 
freguenter in di verſis placitis admonitionem fecimus. 1 
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proves that he wanted to reſtore the church to Boox 
that fixt and permanent ſtate of which ſhe had —— 
been diveſted. * 

His will + ſhews that he was deſirous of repair- 
ing the miſchief done by his grandfather Charles 
Martel. He made three equal ſhares of his move- 
able goods ; two of theſe he would have divided 
each into one-and-twenty parts, for the one-and- 
twenty metropolitan churches of his empire; 
each part was to be ſubdivided between the metro- 
politan, and the ſuffragan biſhops. The remain- 
ing third he diſtributed into four parts, one he gave 
to his children and grand-children, another was 
added to the two thirds already bequeathed, and 
the other two were aſſigned to charitable uſes, It 
ſeems as if he looked upon the immenſe donation 
he was making to the church, leſs as a religious 


act, than as a political diſtribution, 


CH AP. XII. 
Of the elections of biſhops and abbots. ()Seeh 
capituiary 


AS the church was grown poor, the kings re- of Charle- 
ſigned the right of () nominating to biſhop- maininthe 
ricks and other eccleſiaſtic benefices. The princes 2 
gave themſelves leſs trouble about the eccleſiaſtic luzius's e- 


miniſters ; and the candidates were leſs ſollicitous 94g. 3. 
in applying to their authority. Thus the church and the 
received a kind of compenſation for the poſſeſſions edit of 
ſhe had loſt, _ 
| | the year 
+ It is a kind of codicil produced by Eginhard, and different $34+ in 
from the will itſelf, which we find in Gol and Baluzius. Cn 
| 1 . ' 
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Boonrx Hence if Lewis the Debonnaire “ left the people 
XXXL. of Reme in poſſeſſion of the right of chuſing 
Arp. 14- their popes, it was owing to the general ſpirit that 
prevgiled in his time: he behaved in the ſame 
manner to the ſee of Rome as to ather biſhop- 


CHAP. XIV. 
Of the fiefs of Charles Martel. ' 


1 Shall not pretend to determine whether Charles I 
1 Martel in giving the church-lands in fief, made 
a grant of them for life or in perpetuity, All I Il 
know is, that under Charlemain $, and Lotharius | 
I. there were poſſeſſions of that kind which de. 
ſcended to the next heirs, and were divided amongſt I 
1 . | | | 
I find moregver that one part of them wa 
given as allodia, and the other as fiefs. | 
I took notice that the proprietors of the allodia 

| were ſubject to the ſervice all the ſame as the poſ- 
ſeſſors of the fiefs, This, without doubt, was 


=”  _+ — -—_ md MF =. 


This is mentioned in the famous canon, ego Ludovic, Wil 
which is a palpable forgery ; it is in Baluzius's' edition, pag. Wil 
591. in the year 817. 4 

$ As appears by his capitulary, in the year 801. art. 17. in Wi 
Baluzius, tom. 1. pag. 360. * | 

| + See his conſtitution, inſerted in the code of the Lombard: Wl 
book 3. tit. 1. 5. 44. - = 

t See the above conſtitution, and the capitulary of Charles BR. 
the Bald, in the year 846. chap. 20. in Villa Sjarnaco, Bu et 
lazius's edition, tom. 2. pag. 31. and that of the year 853. 
chap. 3, and 5. in the ſynod of Soiſſons, Baluzius's edition. tom. 
2. pag. 54. and that of the year 854. apud Attiniacum, chap. 
10. Baluzius edition, tom. 2. pag. 70. See alſo the firſt cap!- 
tulary of Charlemain, incerti anni, art. 49, and 56. Baluzius's 


edition, tom. 1. pag. 519. 
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partly the reaſon that Charles Martel made grants 
of one lands, as well as of fiefs. 


c HAP. XV. 
The ſame Subject continued. 


E muſt obſerve, that the fiefs having been 
changed into church- lands, and thefe again 
into fiefs, they borrowed fomething of each other. 
Thus the church lands had the privileges of fiefs, 
and theſe had the privileges of church-lands. 
Such were the * honorary rights of churches, which 
began at that tithe. And as thoſe rights have 
been ever annexed to the judiciary power, in pre- 
ference to what is ſtill called the fief, it follows 
chat the patrimonial juriſdictions were eſtabliſhed 
at the ſame time with thoſe very rights. 


CHAP. XVL 
Confufion of the 22 22 mayoralty. The ſe- 


cond race. 


þ connexion of my ſubject has made me 
invett the order of time, ſo as to ſpeak of 
Charlemain before I had mentioned the famous 
epocha of the tranflation of the crown to the Car- 
lovingians under king Pepin : a revolution which, 
contrary to the nature of ordinary events, is more 
remarked perhaps in our days than when it happened. 
The kings had no authority; they had only an 
empty name. The regal title was hereditary, and 


* See the eapitularies, book 5, art. 44. and the edict of 
Piſtes in the year 869. art. 8. and 9. where we find the honorary 


rights of the lords eſtabliſhed, in the ſame manner as they are at 
this very day. 


that 
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Boo r that of mayor eleftive. Though it was latterly 
| Chop: 16 in the power of the mayors to place any of the 
83 Merovingians on the throne, they had not yet 
taken a king of another race; and the ancient law 
which fixed the crown in a particular family, was 
not yet eraſed out of the hearts of the Franks. 
The king's perſon was almoſt unknown in the mo- 
narchy; but the royalty was eſtabliſhed. Pepin, | 
ſon of Charles Martel, thought it would be pro- 
per to confound thoſe two titles, a confuſion which 
would leave it a moot point, whether the new 
royalty was hereditary or not; and this was ſuf- | 
ficient for him, who to the regal dignity had 
Joined a great power. The mayor's authority was [ll 
then blended with that of the king. In the mix- | 
ture of theſe two authorities a kind of reconcilia- 
tion was made; the mayor had been elective, and I 
the king hereditary : the crown at the beginning 
of the ſecond race was elective, becauſe the peo- 
ple choſe; it was hereditary, becauſe they always 

choſe in the ſame family *. 
Father le Cointe, in oppoſition to the authority if 
(*) The a- of all ancient records (), denies + that the pope if 
non: authoriſed this great change; and one of his 
the year reaſons is, that he would have committed an in- 
— and juſtice. A fine thing to ſee an hiſtorian judge of 
nie, Cen- facts from the circumſtances of duty; at th 


tul. in the rate we ſnould have no hiftory at all. 
year 754. 
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» See the will of Charlemain, and the diviſion which Lew Wi 
the Debonnaire made to his children in the aſſembly of the ſtats Wi 
held at Quierzy, produced by Goldaſt, quem populus eligere vl Wl 
ut patri 4 fuccedat in regni hereditate. g 

+ Fabella gue peſt Pippini mortem excogitata e, æguitali 4 
ſanctitati Zachariæ pope plurimum ali, 2 . Ecce j 
aſtic annals of the French, tom. 2. pag. 319. 
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Be that as it may, it is very certain that imme- 2009 
he diately after duke Pepin' s victory, the Merovin- Chap. 46. 
et gians ceaſed to be the reigning family. When his 
aw 


grandſon Pepin was crowned king, it was only a 
ceremony the more, and a phantom the leſs; he 


acquired nothing thereby but the royal ornaments, 
there was no change made in the nation. 


gianing of the third race, there was a much greater 
change, becauſe the kingdom paſſed from a ſtate of 
anarchy to ſome kind of government; but when 
Pepin aſcended the throne, there was only a tranſi- 
tion from one government to another of the ſame 
nature. 

When Pepin was crowned king, there was only 

a change of name: but when Hugh Capet was 
crowned, there was a change in the nature of the 


wy | This I have ſaid in arder to fix the moment of 
ro0- the revolution, that we may not be miſtaken in 
ich looking upon that as a revolution which was only 

_ conſequence of it. 

we | When Hugh Capet was crowned king at the be- 
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ority thing, becauſe by uniting a great fief to the crown, ; 
pope che anarchy ceaſed. 1 
| his When Pepin was crowned, the title of king was j 5 
n in. nited to the higheſt office; when Hugh Capet was ö || 
Je * rovned, it was annexed to the greateſt fief. "is 
| | 1 

CHAP.: ZE #4 

Lens particular circumſtance in the election of the | 
fl kings of the ſecond race. 00 Vol 14 

e vll ” I 
ati « Mi E find by the formulary (?) of Pepin's co- — 1s 
ce. ronation, that Charles and Carloman of France 4 


vere alſo anointed ; and that the French nobility — 
* 


bound pag. 9. 
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Boot bound themſelves, / on pain of interdiction and 
XXXI. Pa 
Chap. 1). excommunication, never to 2 a prince * of an- 


other family. 

It appears by the wills of Charleniain and Lewis | 
the Debonnaire, that the Franks made a choice a- 
mong the king's children; which agrees with the 
abovementioned clauſe. And when the empire | 
was transferred from Charlemain's family, the e. 
lection, which before had been conditional, be. | 
came ſimple and abſolute; fo that the ancient con- 


ſtitution was altered. 
Pepin perceiving himſelf near his end, aſſemble! 
(*) In the (5) the lords both temporal and ſpiritual at S. Deniz 
year 768. and divided his kingdom between his two ſon f 
Charles and Carloman. We have not the acts «fi | 
this aſſembly ; but we find what was there tran 
acted, in the author of the ancient hiſtorical co. 
0 Tom. lection, publiſhed by Caniſius, and in (*) the writr | | 
5 of the annals of Metz, according to (*) the ob | 
que. ſervation of Baluzius. Here I meet with tm 
() _— things in ſome meaſure contradictory; that * 
vitularies, made this diviſion with the conſent of the nobilig q 
tom. 1. and afterwards that he made it by his paternal au 
3 thority. This proves what I faid, that the people 
right in the ſecond race was to chuſe in the ſame fi 
mily; it was properly ſpeaking, rather a right ll 
excluſion, than that of election. ö 
This kind of elective right is confirmed by will 
records of the ſecond race. Such is this capital 
of the diviſion of the empire made by Charlemai 
among his three children, in which after ſerch 


* Ut nunquam de alterius lumbis r em in evo preſumant elign a 
fed ax ipſorum, Vol. 5th of the hi orians of France, pag- N | 
. | (EY 
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their ſhares, he ſays 0 % That if one of the three Book 
1 brothers happens to have a ſon, ſuch as the people A. 
* ap. 17. 
&* ſhall be willing to chuſe as a fit perſon to ſucceed (x) in the 
* to his father's kingdom, his uncles ſhall conſent i capi- 


£6 *, 3» tulary of 
to it. ava 


This ſame regulation is to be met with in the 806. Ba. 
partition (), which Lewis the Debonnaire made a- [uzius's 
mong his three children, Pepin, Lewis, and Charles png * 
in the year 837, at the aſſembly of Aix la Cha- arr. 5. 
pelle: and likewiſe in another“ partition, made (*) In Gol. 
twenty years before, by the ſame emperor, in fa- po op 
vour of Lotharius, Pepin, and Lewis. We may Conſtitut. 
likewiſe ſee the oath which Lewis the Stammerer dom. 2. 
took at Compeigne, at his coronation. I Lewis, 8. 19. 


by the divine mercy, and the people's election () ap- (HCapitu- 


firmed by the acts of the council of Valence () _— 
held in the year 890, for the election of Lewis edition, 
ſon of Boſon to the kingdom of Arles. Lewis was Pag. 272. 


there elected, and the principal reaſon they give for 2 


chuſing him is, that he was of the imperial fami- be's coun- 
ly +, that Charles the Fat had conferred upon him ils, tom. 


. * 


the dignity of king, and that the emperor Arnold - | and 
had inveſted him by the ſcepter, and by the mi- in Du- 


niſtry of his ambaſſadors. The kingdom of Ar- Cam. Di- 


les, like the other diſmembered or dependent plomati. 
kingdoms of Charlemain, was elective and he- tom. 1. 
reditary, | art. 36. 


* Baluzius's edition, pag. $94. art. 14. Si vero aliquis illa- 
rum decedens legitimos filios reliquerit, non enter eos poteſias ip/a 
dividatur, ſed potius populus pariter conveniens, unum ex tis quem 
dominus voluerit eligat, & hunc ſenior frater in loco fratris & filis 
ſuſcipiat. | 
1 By the mother's ſide. 


Vor. II. K k CHAP. 


pointed king do promiſe . . . . What I ſay is con- lary of the 
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CH AP. XVIII. 
Charlemain. 


Boot nnn: attention was to reſtrain the power 
— 2 of the nobility within proper bounds, and to 
p. 18. PG * 

ö hinder them from oppreſſing the freemen and the 
clergy. He balanced the ſeveral orders of the ſtare, 4 
and remained perfect maſter of them all. The 
whole was united by the ſtrength of his genius. 
He led the nobility continually from one expedition 
to another; giving them no time to form conſpira- 
cies, but employing them entirely in the execution 
of his deſigns. The empire was ſupported by the | 
greatneſs of its chief: the prince was great, but 
the man was greater. The kings his children wer: | 
his firſt ſubjects, the inftruments of his power, I 

and patterns of obedience. He made admirable | 
regulations; and, what was ſtill more admirable, | 
JS he took care to fee them executed. His genius 
Jars of diffuſed itſelf through every part of the empire. | 
the year We find in this prince's laws a ſpirit of forecaſt ff 
| 46 . and ſagacity that comprizes every thing, and a cer- If 
1, 2, 3, 4, tain force that appears irreſiſtible. All pre- 
Ss ina texts (*) for evading the performance of dutic f 
the iſt are removed, negle&s are corrected, abuſes re: 
capitulary formed or prevented. He knew how to puniſh, 
— ut but he underſtood much better how to pardon fi 
pag · * . . 4 
490. art, He was great in his deſigns, and ſimple in the 
— = the execution of them. No prince ever poſſeſſed in 
— a higher degree the art of performing the greateſ 
$12. pag. things with eaſe, and the moſt difficult with expe . 

— 4. dition. He was continually viſiting the ſever 
parts of his vaſt empire, and made them fee! the 
weigh 


- 
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weight of his hand wherever he fell, New diffi- Boox 
culties ſprung up on every fide, and on every fide XXXI. 
he removed them. Never prince had more reſo- © 
lution in facing dangers ; never prince knew better 
how to avoid them. He mocked all manner of 
perils, and particularly thoſe to which great con- 
querors are generally ſubject, namely conſpiracies, 

This ſurpriſing prince was extremely moderate, of 

a very mild character, plain and ſimple in his beha- 

viour. He loved to converſe freely with the lords * 
of his court. He indulged perhaps too much his 
paſſion for the fair · ſex; a failing however which | 
in a prince who always governed by himſelf, and 

who ſpent his life in a continual ſefies of toils, 

may merit ſome allowance. He was wonderfully 

exact in his expences ; adminiſtering his demeſnes 

with prudence, attention, and ceconomy. A fa- 

ther () might learn from his laws how to govern (.) See the 
his family; and we find in his capitularies the — 
pure and ſacred ſource from whence he derived jnche year 
his riches. I ſhall add only one word more : he 800. his 
gave orders that * the eggs in the bartons on his — 
demeſnes and the ſuperfluous garden ſtuff ſhould year 813. 
be fold; a moſt wonderful economy in any Go 
prince, who had diſtributed among his people all 4d 42 
the riches of the Lombards, and the immenſe trea- 5th book 
ſures of thoſe Huns that had plundered the whole f the ca- 


itularies, 
world. — 303. 
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— wept de willis, art 39. See this whole capitulary, which 
bs a maſter-piere of prudence, good Aminiſtration, and œco- 
nomy. 
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CHAP. XIE 
The ſame Subject continued. 


Bcox Tus great prince was afraid leſt thoſe whom 
© agg he intruſted in diſtant parts with the command, 
P:'7 ſhould be inclined to revolt; and thought he 

| ſhould find more docility among the clergy. For 
this reaſon he erected a great number of biſhop- 

H See a- ricks in Germany (), and endowed them with 
mong d very large fiefs. It appears by ſome charters that 
He onthe clauſes containing the prerogatives of thoſe 
ofthearch-fiefs, were not different from ſuch as were com- 
— — monly inſerted in thoſe grants ; though at pre- 
in he ſent we find the principal eccleſiaſtics of Germany 
1 inveſted with a ſovereign power. Be that as it 
= 789. may, theſe were ſome of the contrivances he uſed 
— againſt the Saxons That which he could not 

, edition. expect from the indolence and ſupineneſs of a vaſ- 
1 thought he might promiſe himſelf from 
the ſedulous attention of a biſhop. Beſides a val- 

ſal of that kind, far from making uſe of the con- 

quered people againſt him, would rather ſtand in 


need of his aſſiſtance to ſupport himſelf againſt 
his people. | 
CHAP. XX. 
Lewis the Debonnaire. 


\ V HEN Auguſtus Cæſar was in Egypt, he 
ordered Alexander's tomb to be opened ; 


+ For inſtance the prohibition to the king's judges againſt en- 
tering upon the territory to demand the freda, — other duties, 
J have ſaid a good deal concerning this in the preceding book. 

| = and 


OF LAW S. 485 
and upon their aſking him whether he was willing Boox 
, XXXI. 
they ſhould open the tombs of the Ptolemy's, he Chap. 20. 
made anſwer that he wanted to ſee the king, and 
not the dead. Thus, in the hiſtory of the {e- 
cond race, we are continually looking for Pepin 
and Charlemain; we want to fee the kings, and 
not the dead. 
A prince who was the ſport of his paſſions, and 
a dupe even to his virtues; a prince who never 
underſtood rightly either his own ſtrength or weak- 
__neſs; a prince who was incapable of making 
— himſelf either feared or beloved; a prince in fine, 
who with few vices in his heart, had all manner of 
defects in his underſtanding, took the reins of the 
empire into his hands which had been held by Char- 
lemain. . 
At a time when the whole world is in tears 
for the death of his father, at a time of ſurprize 
and alarm, when the ſubjects of that extenſive 
empire, all call upon Charles, who is no more; 
at a time when he is advancing with all expedi- 
tion to take poſſeſſion of his father's throne, he 
ſends ſome truſty officers before him, in order to 
ſeize the perſons of thoſe who had contributed to 
the irregularity of his ſiſters. This ſtep was pro- 
ductive of the moſt terrible cataſtrophes (). It (c) The a- 
was imprudent and precipitate, He began with nonymous 
puniſhing domeſtic crimes, before he reached the — 
palace; and with alienating the minds of his ſub- Lewis he 
jects, before he uſcended the throne. LI 
His nephew, Bernard king of Italy being come to pucheſ- 
implore his clemency, he ordered his eyes to be put e's col- 
out, which proved the cauſe of that prince's death mans od 
a few days after, and created Lewis a great many pag. 295. 
K k 3 enemies, 
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enemies. His apprehenſion af the conſequence in- 


XXXI. duced him to ſhut his brothers up in a monaſtry by 
Chap. 20 hich means the number of his enemies increaſed. 


Theſe two laſt tranſactions were afterwards laid to 
his charge in a judicial manner“, and his accuſers 
did not fail to tell him, that he had violated his 
oath, and the ſolemn promiſes which he had made 
to his father on the day of his coronation, 

After the death of the empreſs Hermengardis, by 
whom he had three children, he married Judith, 
and had a ſon by that princeſs; but ſoon mix- 
ing all the indulgence of an old huſband, with 
all the weakneſs of an old king, he flung his fa- 
mily into a diſorder, which was . with the 


downfal of the monarchy. 


He was continually altering the partitions he 
had made among his children, And yet theſe 
fritions had been confirmed each in their turn 


by his own oath, and by thoſe of his children 


and the nobility, This was as if he wanted to 
try the fidelity of his ſubjects; it was endeavour- 
ing by confuſion, ſcruples, and equivocation to 
puzzle their obedience ; it was confounding 


the different rights of thoſe princes, and render- 


ing their titles dubious, eſpecially at a time when 
there were but few fortreſſes, and when the prin- 
cipal bulwark of authority was the fealty ſworn 


and accepted. 


The emperor's children, in order to preſerve their 
ſhares, courted the clergy, and granted them pri- 
vileges till then unheard. Theſe privileges were 


® See his trial ard the circumſtances of his depoſition, in Du- 
cheſuc's collection, em, 2, page 133. | 


ſpecious; 


ſpecious ; and the clergy in return were made to Boo 


XXXI. 
warrant the revolution in favour of thoſe prin- — 


ces. Agobard () repreſents to Lewis the Debon- * 
naire, his having ſent Lotharius to Rome, in order —.— 2 
to have him declared emperor; and that he had made 
a diviſion of his dominions among his children, after 
having conſulted heaven by three days faſting and 
praying. What defence could ſuch a weak prince 
make againſt the attack of ſuperſtition ? *Tis eaſy to 
perceive the ſhack which the ſupreme authority 
muſt have twice received from his impriſonment, and 
from his public penance ; they would fain degrade 
the king, and they degraded the regal dignity, 
We find a difficulty at firſt to conceive how a 
prince who was poſſeſſed of ſeveral good qualities, who 
had knowledge, who had a natural diſpoſition to 
vi and who in ſhort was the ſon of Charlemain, 
d have fuch a number of enemies , ſo impe- 


tuous and implacable as even to inſult him in his % 
bumiliation, and to be determined upon his ruin : 1 
and indeed thty would have utterly completed it, 1 
if his children, who in the main were more honeſt 4 
than they, had been ſteady in their deſign, and 
could have agreed amongf themſelves. ; 

HAF, 3X3 £ 


The ſame Subje continued. 


T HE ſtrength and ſolidity for which the king- 


dom was indebted to Charlemain, ſtill ſub- 
KK 4 ſiſted 


t See his trial and the circumſtances of his depoſition, in Du 


Cheſne's collection, tom. 2. p. 331. See alſo his life written 
by Tegan : Tante enim odio laborabat, ut tederet eos vita ipfius, 


ſays this anonymous author in Du Cheſne, tom. 2. p. 307. 
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ſifted under Lewis the Debonnaire in ſuch a degree 
as enabled the ſtate to ſupport its grandeur, and 
to command reſpe& from foreign nations, The 
prince's underſtanding was weak, but the nation 
was warlike. His authority declined at home, 
though there ſeemed to be no diminution of power 
abroad. 52 | 

Charles Martel, Pepin, and Charlemain were 
in ſucceſſion. rulers of the monarchy. The firſt 
flattered the avarice of the ſoldiers ; the other two 
that of the clergy. 3 

In the French conſtitution, the whole power of 
the ſtate was lodged in the hands of the king, the 
nobility, aud clergy. Charles Martel, Pepin, and 


Charlemain, joined ſometimes their intereſt with 


one of thoſe parties to check the other, and gene- 
rally with both; but Lewis the Debonnaire 
could gain the affection of neither. He diſobliged 
the biſhops by publiſhing regulations which had 
the air of ſeverity, becauſe he carried things to 
a greater length than was agreeable to their incli- 
nation, Very good laws may be ill-timed. The 
biſhops in thoſe days, being accuſtomed to take the 
field againſt the Saracens *, and the Saxons, had ve- 
xy little of the ſpirit of religion, On the other 
hand, as he had no longer any confidence in the 


- nobility, he promoted mean -people, turning the 


nobles out of their employments at court F, to 
make 
2 Tegan fays that what ſeldom happened under Charlemain 


was a common practice under Lewis. 
+ Being deſirous to check the nobility, he promoted one Ber- 


| pard to the place of chamberlain, by which the great lords were 


exaſperated to the higheſt pitch, 


ake room for ſtrangers and upſtarts. By theſe Boo x | 
eans the affections of the two great bodies of Chap. 23. 
he nobility and clergy were alienated from their 
prince, the conſequence of which was a total de- 


ertion. : 
CHAP. XXII. 
The ſame Subject continued. 


P UT what chiefly contributed to weaken the 
I monarchy, was the extravagance of this 
prince in alienating the crown demeſnes *® And 
ere it is that we ought to liſten to the account of 
WEN itard, one of our moſt judicious hiſtorians, a 
randſon of Charlemain, ſtrongly attached to 
Lewis the Debonnaire, and who wrote his hiſtory 
by order of Charles the Bald. | 
He ſays, ** that one Adelhard for ſome time 
gained ſuch an aſcendant over the emperor, that 
* this prince conformed to his will in every thing ; 
* that at the inſtigation of this favourite, he had 
granted the crown lands F to every body that 
* aſked them, by which means the ſtate was 
* ruined.” F Thus he did the ſame miſchief 
WE broughout the empire, as I () obſerved he had (.) gee 
one in Aquitaine; the former Charlemain re- book xxx, 
eeſſed; but the latter was paſt all remedy, c. 13, 


— 


, / // 


_ * ils regias que erant ſui & avi & tritavi, fidelibus ſuis tra- 
7 4; cas in pofeſfiones ſempiternas : fecit enim boc diu tempore. Te- 
aa de Geſtis Ludovici Pii. | 
t Hinc libertates, hinc publica in propriis ufibus diftribuere ſuafit, 
Nitard, lib. 4. prope finem. | 
j Rempublicam penitis qunullavit, Ibid, 
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— The ſtate was reduced to the ſame debility in 
Chap. 23. Which Charles Martel found it upon his acceſſion to 
the mayoralty; and ſo deſperate were its circum- 

ſtances, that no exertion of authority was any 

longer capable of ſaving it. | 

The treaſury was fo exhauſted, that in the reign 

G Hine. of Charles the Bald, no one could continue () in 
mar, let. his employments, nor be ſafe in his perſon, without 
2 — paying for it. When they had it in their power to 
Stamme deſtroy the Normans (e), they took money to let 
3 them eſcape : and the firſt advice which Hincma i 
— gives to Lewis the Stammerer, is to aſk of the al. 
of the ſembly of the nation, a ſufficient allowance to de- 


— fray the expences of his houſhold. 


S. CHAP. XXIII. 
in Anger, © The ſame Subject continued. 


Chefne, | 
tom. ii. HE clergy had reaſon to repent the protection 


52 they had granted to the children of Lewis the 
What the Debonnaire. This prince, as I have already ob- 
biſhops ſerved, had never given (“) any of the church- 
224 _ lands by precepts to the laity ; but it was not long 
the year before Lotharius in Italy, and Pepin in Aquitaine, 
B45: 7.,. Juitted Charlemain's plan, and reſumed that of 
Au al. Charles Martel, The clergy had recourſe to the 
on, art. emperor againſt his children, but they themſelva | 
had weakened the authority to which they appealed. 
In Aquitaine ſome condeſcenſion was ſhewn, but 

none in Italy. 
The civil wars with which the life of Lewis the 
Debonnaire had been embroiled, were the ſeed of 
thoſe which followed his death. The three brother: 
Lotharius, Lewis, and Charles, endeavoured each 
to bring over the nobility to their party. To ſuct 


4 4 
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as were willing therefore to follow them they 


granted church-lands by precepts ; ſo that to gain Chap, 23. 


the nobility, they ſacrificed the clergy. 

We find in the capitularies *, that thoſe princes 
were obliged to yield to the importunity of de- 
mands, and that what they would not often have 
freely granted, was. extorted from them : we find 
that the clergy thought themſelves more oppreſſed 
by the nobility than by the kings. It appears that 
Charles the Bald + became the greateſt enemy of the 
patrimony of the clergy, whether he was moſt in- 
cenſed againft them for having degraded his father 
on their account, or whether he was the moſt timo» 
rous. Be that as it may, we meet with 5 continual 

| quarrels 


® See the ſynod in the year $45, apud Trudonis willam, art. 3. 
& 4. which gives a very exact deſcription of things; as alſo, that 
of the ſame year, held at the palace of Vernes, art. 12. and the 
ſynod of Beauvais alſo in the ſame year, art. 3, 4, and 6. and the 
capitulary in Villa Sparnaco, in the year 846. art. 20. and the 
letter which the biſhops aſſembled at Rheims wrote in 858, to 
Lewis king of Germany, art. 8. 

+ See the capitulary in Yilla Sparnaco, in the year $46, The 
nobility bad ſet the king againſt the bi , inſfom that he 
expelled them from the —_—_ a few of the canons enacted in 
council were picked out, and the prelates were told that theſe 
were the only ones which ſhould be obſerved ; nothing was 
| apr them that could be refuſed, See art. 20, 21, and 22. 

alſo the letter which the biſhops aſſembled at Rheims wrote in 
the year 8 58 to Lewis king of Germany, and the edi& of Piſtes, 
in the year 864. art. c, | 

See this very capitulary in the year 846, in Villa Sparnaco, 
See alſo the capitulary of the aſſembly held apud Marſnam, in 
the year 847. art. 4. wherein the clergy reduced themſelves to 
demand only the reſtitution of what they had been poſſeſſed of un- 
der Lewis * Debonnaire, See alſo the capitulary of the year 
851. apud Marſnam, art, 6, & 7. which confirms the nobility and 
clergy in their ſeveral poſſeſſions, and that aud Bonoilum, in 
the year 856, which is a remonſtrance of the biſhops to the king, 
becauſe the evils, after fo many laws, had not been redreſſed; 
and, in fine, the letter which the biſhops aſſembled at Rheim; 
wrote in the year 858, to Lewis king of Germany, art, 8, 
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O Art 8. 


te) See he All that could be expected then, was (*) to repal K 


capitulary 


of the year 


852, art. 
6. & 7. 
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quarrels in the capitularies ; between the clergy 
who demanded their eſtates, and the nobility wh 
refuſed or deferred to reſtore them; and the king 
acting as mediators. q 

The ſituation of affairs at that time is a ſpectacł 
really deſerving of pity. While Lewis the Debon. (MF 
naire made immenſe donations out of his demeſnai 
to the clergy ; his children diſtributed the church. I 
lands among the laity. The ſame prince with on: 
hand enriched, and with another oftentimes ſtrip 
ped the clergy. The latter had no fixt ſtate ; on 
moment they were plundered, another they re 
ceived ſatisfaction : but the crown was continually 
loſing. | | 

Towards the cloſe of the reign of Charles the 
Bald, and from that time forward, there was a 
end of the diſputes of the clergy and laity, concern 
ing the reſtitution of church lands. The bj 
ſhops indeed breathed out till a few ſighs in thei Who! 
remonſtrances to Charles the Bald, which we find 
in the capitulary of the year 856, and in the let 
ter (*) they wrote to Lewis king of Germany, in Mieac 
the year 858 : but they propoſed things, and chal er 
lenged promiſes, ſo often eluded, that we plain 
ſee they had no longer any hopes of obtaining 
their deſire. =” 


—— —_— 
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in general the injuries done both to church and ſtate 
The kings engaged not to deprive the nobilir Wl 
of their freemen, and not to give away any mor i 


church lands by precepts *; ſo that the interell 


* Charles the Bald, in the ſynod of Soiſſons, ſays, char le 
promiſed the biſhops not to iſſue. out any more precepts relating " 
church: landi. Capitularies of the year 85 3. art, 11. Baluzius 
edition, tom, ii. p. 56. p F 
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f the clergy and nobility ſeemed then to be bs on 


nited. 
The dreadful dep redations of the Normans, as x 23» 


have already obſerved, contributed greatly to put an 
ad to thoſe quarrels. | 

tack BW The authority of our kings diminiſhing every 
ay, both for the reaſons already given, and thoſe 
elne | Which I ſhall mention hereafter, they imagined they 


rh. ad no better reſource left, than to reſign themſelves 
One to the hands of the clergy. But the eccleſiaſtics had 
trip eakened the power of the kings, and theſe had 


diminiſhed the influence of the eccleſiaſtics. 

In vain did Charles the Bald and his ſucceſſors 

all in the church to ſupport the ſtate, and to pre- Koa 
ent its ruin; in vain did they avail themſelve of gf Chan, 

Wt he reſpect which the commonalty had for that the Bald 
ody, to maintain that which they ſhould alſo have O_ | 
Wor their prince; in vain did they endeavour (/) to year 857. 
WLive an authority to their laws by that of the ca- Baluziur's 


ons; in vain did they join the eccleſiaſtic () with tom. ii 
find ne civil puniſhments ; in vain to counterbalance pag. 81 


he authority of the count (*) did they give to. = — 


ach biſhop the title of their commiſlary in the ſe- ( Seethe 
: I W y 
eral provinces : it was impoſſible for the clergy to emma 
the year 
* See the capitulary of Charles the Bald, apud Saponarias, in 802. art- 
oe year 859. art. 3. Venilon, whom I made archbiſhop of 4. and'the 
* Sens, has, conſecrated me ; and I ought not to be expelled the capit 
kingdom by any body, Saltem fine audientia & judicia epiſcopa- of Lewis 
um, quorum minifterio in regem ſum conſecratus, & qui throni Dei Il. apud 
nt di, in quibus Deus ſedet, & per quor ſua decernit judicia, Vernis pa- 
un paternis correftionibus & caftigatoriis judiciis me ſubdere latium, in 
ui para:us & in preſ.nti ſum ſubditus. the year 
3 883. art. 


| „ S. 
) Capitulary of the year 876, under Charles the Bald, in "... * 
bgonenſi. Baluzius's edition, art. 12. 


repair 
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book xxx. made during the period that elapſed from tk 
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2 587 *Childebert, and queen Brunechild, and the * pen 
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55 8 repair the miſchief they had done; and a terribl: ff 


Chap. 24. misfortune, which I ſhall preſently mention, provei } 
tte ruin of the monarchy. | 


CHAP. XXIV. | 

That the Freemen were rendered capable « [ 
holding Fe. ' 

| | 

; 


Said that the freemen were led againſt the enen 

by their count, and the vaſſals by their lor 

This was the reaſon that the ſeveral orders of th 

ſtate balanced each other; and though the king) | 

vaſſals had other vaſſals under them, yet they mig 

be over-awed by the count, who was at the heal 

of all the freemen of the monarchy. 

( (1) See The freemen () were not allowed at firſt off 
— do homage for a fief ; but in proceſs of time tif 
rex ug was permitted: and T find that this change wm 


> ET pt as ww mw a 


laſt cha 
— — reign of Gontram to that of Charlemain. Thi! 


wards the prove by the compariſon which may be drawn bs 
end. tween the treaty of Andely (*), ſigned by Gontran 


| 

| 

| 

| 

| 

in — tion made by Charlemain amongſt his children, 

— . of yell as a like partition by Lewis the Debonnar 

book 9. Theſe three acts contain nearly the ſame regulation 
with regard to the vaſſals; and as they determit 

the very ſame points, under almoſt the ſame di 

cumſtances, the ſpirit as well as the letter of tho 
three treaties in this reſpect are very much alike. 

But as to what concerns the freemen, there i 

capital difference. The treaty of Andely does i 


® See the following n where I ſhall ſpeak more diffofive) 
of thoſe partitions; and the notes in which they are quoted. 
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ſay that they might do homage for a fief; whereas Boss 
we find in the diviſions of Charlemain and Lewis — 
the Debonnaire expreſs clauſes to empower them to - 
do homage This ſhews that a new uſage had 

been introduced after the treaty of Andely, where- 

by the freemen were become capable of this great 
privilege. | 

This muſt have happened when Charles Martel, 

after diſtributing the church-lands to his ſoldiers, 

partly in fief, and partly as allodia, made a kind of 
revolution in the feudal laws. *Tis very probable 

that the nobility who were ſeized already of fiefs, 

found a greater advantage in receiving the new 

grants as allodia; and that the freemen thought 
themſelves happy in accepting them as fiefs. 


9 2 —- — 
—— = = 


THE PRINCIPAL CAUSE OF THE HUMI- 


 LIATION OF THE SECOND RACE, (*) In the 
Changes in the allodia. == 


Char 
nnen in the partition (*) men- Pepin and 
tioned in the preceding chapter, ordained, {nas 
that after his death, the vaſſals belonging to each by Gol- 
king, ſhould be permitted to receive benefices 4 — 
in their own ſovereign's dominion, and not in Zion, — 
thoſe (*) of another; whereas they * might keep 1. P. 439- 
their allodial eſtates in any of their dominions. Oh 
But he adds +, that every freeman might, after M 
 the8rccable 


| | to the 
* Art. 10. and there is no mention made of this in the treaty treaty of 
of Andely. Andely in 


+ In Baluzius. tom. 1. 574. Licentiam habeat unuſquiſque Grego 
Aber bomo gui ſeniorem non babuerit, exicumgue ax his tribus fra- of — 
| f tribas book ix. 
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Boox the death of his lord, do homage in any of tlie 
XXXI. three kingdoms to whom he pleaſed, as well x 
Chap. 25. he that never had been ſubje& to a lord. We 
. find the ſame regulations in the partition which 
Lewis the Debonnaire made among his children in 
the year 817. 
But though the freemen had done homage for 
a fief, yet the count's militia was not thereby weak: 
ened: the freeman was ſtill obliged to contribur 
for his allodium, and to get people ready for the 
ſervice belonging to it, at the proportion, of one 
man to four manors; or elſe to procure a man tha 
ſhould do the duty of the fief in his ſtead. And when 
ſome abuſes had been introduced upon this head, ther 
were redreſſed, as appears by the conſtitutions * 
(7) In the Charlemain, and by that (7) of Pepin king of Ita 
e which explain each other. 0 
elan ef The remark made by hiſtorians, that the bat 
the Lom- tle of Fontenay was the ruin of the monarchy, i 
— very true: but I beg leave to caſt an eye on tht 
tit. 9. Unhappy conſequences of that day. 
chap. 9. Some time after that battle, the three brothenſf 
(*) In the Lotharius, Lewis and Charles, made a treaty ( 
1 wherein I find ſome clauſes which muſt have a 
Aubert tered the whole political ſyſtem of the French 6 
Le Mire, vernment. 
| and Balu- 
; zius, tom. 


tribus voluerit, / commendandi, art. 9. See alſo the diviſion mait iſ 

9 by the ſame emperor in the year 837. art. 6, Baluzius's ed- 
| tus apud tion, pag. 686, 
| In the year 811. Baluzius's edition, tom. 1. pag. 486. art 
| Mar/nam. 

and 8. and that of the year 812. ibid. pag. 490. art. 1. Ut on ene 

liber homo qui quatuor manſos veſtitos de proprio fuo, froe dt a 
cujus beneficio, habet, ipſe ſe præparet, & ipſe in boſtem peru 
froe cum ſeniore ſuo, &c. See allo the — of the jer 
£07. r pan tom. 1. pag. 438. | ö 


Io 
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In the declaration *, which Charles made to the 
people, of that part of the treaty relating to them, 
he ſays, that + every freeman might chuſe whom he 
pleaſed for his lord, whether the king or any of 
the nobility, Before this treaty the freeman might 
do homage for a fief; but his allodium till con- 
tinued under the immediate power of the king, 
that is, under the count's juriſdiction; and he 
depended on the lord to whom he vowed fealty, 
only on account of the fief 'which he had ob- 
tained. After that treaty, every freeman had a 
right to ſubject his alladium to the king, or to any 
other lord, as he thought proper. The queſtion 
is not in regard to thoſe who put themſelves un- 
der the protection of another for a fief, but to 
ſuch as changed their allodial into a feudal 
land, and withdrew themſelves, as it were, from 
the civil juriſdiction, to enter under the power of 
the king, or of the lord whom they thought pro- 
per to chuſe. 

Thus it was that thoſe who formerly were only 
under the king's power, as freemen under the 
count, became inſenſibly vaſſals one of another, 
ſince every freeman might chuſe whom he pleaſed 
for his lord, the king, or any of the nobility. 

2. If a man changed an eſtate, which he poſ- 


ſeſſed in perpetuity into a fief, this new fief — | 


no longer be only for life. Hence we fee, a 


ſhort time after, a 4 general law for giving the 


Vol. II. 4 | fiefs 
® Adnunciatio. 


. + Ut unuſquiſque liber homo in noftro ſeriorem quem wolut« 
- : _ 22 noſiris fidelibus ——— of the Declaration 
0 arles. 


? 43 the year 877. tit. 5 3. art. 9. and 10. 
um, N & de noftris 2 faci, ndum off, _ 
This 


8 
Book 
XXXI. 
Chap. 24. 
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Boonx fiefs to the children of the preſent poſſeſſor: it 
XXXI. was made by Charles the Bald, one of the three 
Chap. 24. : | 
contracting princes. 

What has been ſaid concerning the liberty eve- 
a ty freeman had in the monarchy, after the treaty 
| of the three brothers, of chuſing whom he pleaſed 
= for his lord, the king or any of the nobility, is 
confirmed by the acts ſubſequent to that time, 
| In the reign + of Charlemain, when the vaſſal 
l had received a preſent of a lord, were it worth on- 
ly a ſol, he could not afterwards quit him. But, 
under Charles the Bald, the vaſſals 4 might follow 
| what was agreeable to'their intereſts, or their incli- 
| nation, with intire ſafety; and fo ſtrongly does this 
prince explain himſelf on this ſubject, that he 
1 ſeems rather to encourage them in the enjoy- 
| | ment of this liberty, than to reſtrain it. In 
_ Charlemain's time, benefices were rather perſonal 
© than real; afterwards they became rather real than 

perſonal. 


This capitulary relates to another of the ſame year, and of the 
ſame place, art. 3. | 
* Capitulary of Aix la Chapelle, in the year 813. art. 16. 
d nullus ſeniorem ſuum dimittat poſiquam ab eo. acceperit valente i 
folidum unum; and the capitulary of Pepin, in the year 783. 


art. 5. 
| . +*See the capitulary de Carifiaco, in the year 856. art. 10. and 
| 13. Baluzius's edition, tom. 2. pag. 83. in which the king, 
0 her with the lords ſpiritual and temporal, agreed to this; 

Et A aliquit de vobis fit cui ſuus ſenioratus non placet, & illi fimulat ili 
g ad alium ſeniorem meliùs quam ad illum acaptare poſſit, veniat ad 
. illum, & ipſe tranquille & paciſco animo donat illi commeatum « + + 
| - od Deus illi cupierit ad alium ſeniorem acaptare potuerit, pacific 
| ; : at, 


CHAP. 


A P. 
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CHAP. Xxv. 
Changes in the fiefs, 


2 ſame changes happened in the fiefs, as B; o O * 
in the allodia. We find by the capitu- (XI. 
lary (*) of Compeigne, under king Pepin, that (3) 3 *. 
thoſe who had received a benefice from the king, year 57: 
gave a part of this benefice to different bond- art — 
men; but theſe parts were not diſtinct from Baluzins' . 
the. whole. The king revoked them when he pag. 181, 
revoked the whole; and at the death of the 
king's vaſſal, the rear-vaſſal loſt alſo his rear- 
fief; and a new beneficiary ſucceeded, who like- 
wiſe eſtabliſhed new rear-vaſſals. Thus it was 
the perſon,” and nat the rear-fief, that depended 
on the fief; on.the one hand, the rear-vaſſal re- 
turned to the king, becauſe he was not tied for 
ever to the vaſlal; and the rear-ftef returned al- 
ſo to the king, becauſe it was the fief itfelf, and 
not a dependance of it. 

Such was the rear-vaſſalage, while the fiefs were 
during pleaſure; and ſuch was it alſo while they 
were for life. This was altered when the fiefs de- 
ſcended to the next heirs, and the rear-fiefs the ſame. 
That which was held before immediately of the 
king, was held now mediately ; and the regal 
power was thrown back, as it were, one degree z 
ſometimes two, and ofieaci_cs more. 

We find in the books (') of fiefs, that (*) Book1, 
though the king's vaſſals might give away in Chap. 1 
fief, that is, in rear-fhef to the king, yet theſe 


_ rear-vaſſals or petty vavaſors, could not give alſo 


in fief ; ſo that whatever they had given, they 
| L1z2 might 
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Boox might always reſume. Beſides, a grant of that 
* kind did not deſcend to the children like the fiefs, 
P: s becauſe it was not ſuppoſed to have been made 
according to the feudal laws. + 
If we compare the ſituation in which the rear- 
vaſſalage was at the time when the two Milaneſe 
ſenators wrote that book, to what it was under 
king Pepin, we ſhall find that the rear-fiefs pre- 
ſerved * their primitive nature longer than the 
Refs. | 5 | 
But when thoſe ſenators wrote, ſuch general ex- 
ceptions had been made to this rule, as had al- 
(*) book i. moſt aboliſhed it. For if a perſon () who had 
_ received a fief of a rear-vaſſal, happened to fol- 
P.. low him upon an expedition to Rome, he was 
intitled to all the privileges of a vaſſal. In like 
manner, if he had given money to the rear-vaſſal 
to obtain the fief, the latter could not take it 
- from him, nor hinder him from tranſmitting it 
to his ſon, till he returned him his money : in 
' (4) Ibid. fine, this rule (*) was no longer obſerved by the 
ſenate of Milan. 


C HAP. XXVI. 


. Another change which happened in the fefs. 

©) Capi- 

—_— 1 N Charlemain's time (*) they were obliged, 
-802. art. under great penalties, to repair to the gene- 
7., Baluzi- ral meeting in caſe of any war whatſoever ; they 


—_— admitted of no excuſes, and if the count ex- 
(*) Apud empted any one he was liable himſelf to be pu- 
Marinan, niſhed. But the treaty of the three brothers () 
nthe year | 

"Gaz. Ba- * At leaſt in Italy and Germany, 
luzius's 

_ edition, 


Pag. 47. 


made 


ow wu OHM. 


the nobility, as it were, out of the king's hands; c 
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made a reſtriction * upon this head, which reſcued * 22 


they were no longer obliged to ſerve in time of * 


war, but when the war was defenſive. In others, 
they were at liberty to follow their lord, or to 
mind their own buſineſs. This treaty relates to 
another +, concluded five years before, between 
the two brothers, Charles the Bald and Lewis 
king of Germany, by which theſe princes re- 
leaſe their vaſſals from ſerving them in war, 
in caſe they ſhould attempt hoſtilities againſt 
each other; an agreement which the two princes 
confirmed by oath, and at the ſame time, made 
their armies ſwear to it. 

The death of an hundred thouſand French, at 
the battle of Fontenay, made the remains of the 
nobility imagine, that by the private quarrels of 
their kings, about their reſpective ſhares, their 
whole body ſhould be exterminated, and that the 
ambition and jealouſy of thoſe princes would 
end in the deſtruction of all the beſt fami- 
lies of the kingdom. A law was therefore paſſed, 
that the nobility ſhould not be obliged to ſerve 
their princes in war, unleſs it was to defend the () Sec the 
ſtate againſt'a foreign invaſion, This law (®) ob- law of 
tained for ſeveral ages, Guy king 


of the Ro- 
Volumus ut cujuſcumque noſtrũm homo in cujuſcumque 7 ; 

enm ſeniore ſuo in hoſtem, wel aliis ſuis utilitatibus, pergat, 47 — hy 5 

regni invaſio quam LAMTUVERt dicunt, quod abfit, acciderit, ut — of 

omnis populus illius regni ad eam repellendam communiter pergat. art. — add 


5. ibid. pag. 44- | 
+ Apud argentoratum, in Baluzius, capitularies, tom. 2. 1 
Pag · 39. : and to 
that of the 
Lombards 


A 
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CHAP. XxVIL 


Changes which happened in the great offices, and 
in the fiefs, 


Book 1 E many changes introduced into the fiefs, 
— in particular caſes, ſeemed to ſpread ſo wide 
7 as to be productive of a general corruption. I 
took notice, that in the beginning ſeveral fiefs had 
been alienated in perpetuity z but thoſe were par- 
ticular caſes, and the fiefs in general preſerved their 
nature; ſo that if the crown loſt ſome fiefs, it 
ſubſtituted others in their ſtead. I obſerved: like- 
wiſe, that the crown had never alienated the 

great offices in perpetuity *, 

But Charles the Bald made a general regula- 
tion, which equally affected the great offices, and 
the fiefs. He ordained, in his capitularies, that 

(oh See his the (*) counties ſhould be given to the children 
capitulary of the count, and that this regulation ſhould alſo 
- ones: take place in reſpect to the ſiefs. a 

53. art. 9. We ſhall ſee preſently. that this regulation re- 
and . ceived a more conſiderable extent, inſomuch that 
=_ the great offices and fiefs went even to. diſtant re- 
this capi- Jations. From thence it followed, that moſt of 
clas to the lords, who before this time had held imme- 
another diately of the crown, held now only mediately. 


ef the Thoſe counts who formerly adminiſtered juſtice 


ſame year 


and place, in the King's placita, and who led the freemen 
art. 3» 


* Some authors pretend that the county of Toulouſe had been 
given away by Charles Martel, and paſſed by inheritance down 
to Raymond the laſt count; but if this be true, it was owing to 
ſome circumſtances, which might have been an inducement to 
chuſe the counts of Toulouſe from among the children of the 


laſt poſſeſſor. 
againſt 
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againſt the enemy, found themſelves ſituated be- Boo f 
tween the king and his freemen ; and the king's 2 
power was removed farther off another degree. 1 * 
Again it appears from the capitularies (), that (ij The 3d 
the counts had benefices annexed to their counties, hne 
and vaſſals under them. When the counties be- 8; 2. a, 
came hereditary, the count's vaſſals were no longer 7. and 


the immediate vaſſals of the king; and the bene- — 


king's benefices : the counts grew powerful, be- e Spani- 


cauſe the vaſſals, whom they had already under — 
them, enabled them to procure others. of the ca- 


In order to be convinced how much the monar- . 


chy was thereby weakened towards the end of the art. 223. 
ſecond race, we have only to caſt an eye on — 
what happened at the beginning of the third, when ofihe year 
the multiplicity of rear-fiefs flung the great vaſ- 869. art. 


2. and 


ſals into deſpair. that of the 


It was a cuſtom (*) of the kingdom, that when year 877. 
the elder brothers had given ſhares to their younger —_— 
brothers, the latter paid homage to the elder ; ſo gdiden. 
that thole ſhares were held of the lord paramount (=) As ap. 


only as a rear-fief, Philip Auguſtus, the duke of pears from 


Burgundy, the counts of Nevers, Boulogne, 8 Otho of 


» „ Friſingen, 

Paul, Dampierre, and other lords declared (“ that If the = 
henceforward, whether the fief was divided by ſuc- — 
ceſſion, or otherwiſe, the whole ſhould be held bt z. 

always of the ſame lord, without any intermedia- chap. 29. 

tion. This ordinance was not generally followed; (*)Seethe 
for as J have elſewhere obſerved, it was impoſſi- ocinance 

| a of Philip 

ble to make general ordinances at that time; but Augultus 


many of our cuſtoms were regulated by them. iniheyear , 
1209. in 


the new 
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CHAP. XXXVIIL 
Of the nature of the fiefs after the reign of 
Y aries the Bald. 


E have obſerved, that Charles the Bald or- 
dained that when the poſſeſſor of a great 
office or of a fief left a ſon at his death, the office 
or fief ſhould devolve to him. It would be a dif. 
ficult matter to trace the progreſs of the abuſes 
which from thence reſulted, and of the extenſion 
given to that law in each country. I find in 
the books (o) of fiefs, that towards the beginning 
of the reign of the emperor Conrad II. the fiefs 
ſituated in his dominions did not deſcend to the 
grandchildren : they deſcended only to one of the 
laſt poſſeſſor's children &, who had been choſen 
by the lord : thus the fiefs were given by a kind 
of election, which the lord made among the chil- 
dren. ; 
In the ſeventeenth chapter of this book, we have 


explained in what manner the crown was in ſome 


reſpects elective, and in others hereditary, under 
the ſecond race, It was hereditary, becauſe, the 
kings were always taken from that family, and be- 


cauſe the children ſucceeded ; it was elective, by 


| reaſon the people choſe from amongſt the chil- 
| dren. As things of a ſimilar nature move ge- 


nerally alike, and one political law is conſtantly 
relative to another, the ſame ſpirit was followed + 
in the ſucceſſion of fiefs, as had been obſerved 


\ | 
Sic progreſſum eff, ut ad filios deveniret in quem Dominus hog 


wellet beneficium confirmare. Ibid. 
+ At leaſt in Italy and Germany. 


in 


S*ECSSSGVVFFE ATT wr WW 5 


oOo F LAWS. 505 
in the ſucceſſion to the crown. Thus the fiefs were Bo o x 
ranſmitted to the children by the right of ſucceſ- . 
ſion, as well as of election; and each fief was 27 
become both elective and hereditary, like the 
rown. 8 
This right of election in the perſon of the lord, 
vas not ſubliſting ® at the time of the authors (*) C — 
of the books of fiefs, that is, in the reign of the and A 
mperor Frederic I, | _ de 
| to. 


C HAP. XXIX. 
The ſame Subject continued. 


T is mentioned in the books of fiefs, that 
when + the emperor Conrad ſet out for Rome, 
he vaſſals in his ſervice preſented a petition to 
im, that he would pleaſe to make a law, that the 
efs which deſcended to the children, ſhould de- 
end alſo to the grandchildren ; and that he whoſe 
rother died without legitimate heirs, might ſuc- 
ed to the fief which had belonged to their com- 
on father: This was granted. 
In the ſame. place it is ſaid, (and we are to re- 
ember, that thoſe writers Þ lived at the time of 
e emperor Frederic I.) * that the ancient civi- 
lians & had always been of opinion, that the 
5 ſuc- 
* Quod hedie ita flabilitum o, ut ad omnes <qualiter weniat, 
pok 1. of the fiefs, tit, 1. | 
+ Cum verò Conradus Romam proficiſceretur, petitum eft a fideli- 
r ad worm po ar 
— 2444605 — gr patris fuit, ſuccedat, hook 1. 
ers | : 
t Ceja has proved it extremely well. 
\ Sciendum eft qudd beneficium advenientes ex latere, ultra fratres 
ruele; non progreditur ſuccgſtene ab antiquis ſapientibus 2 
| c 


506 


Boo ** ſucceſſion of fiefs in a collateral line did not 
— e extend farther than to couſin germans by the 


Chap. 2 


ruſal of the hiſtory of France is ſufficient to de- 


liſhed earlier in this kingdom than in Germany, 


mutability of ſpirit peculiar to the German natid 
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"+ father's ſide, though of late it was carried a; 
far as the ſeventh degree, and by the new code 
e they had extended it in a direct line in inſinitun 
It is thus that Conrad's law was infenfibly extended, 

All theſe things being ſuppoſed, the bare pe. 


monſtrate, that the perpetuity of fiefs was eſtab. 


Towards the commencement of the reign of th 
emperor Conrad II. in 1024, things were upon the 
ſame footing ſtill in Germany, as they had ben 
in France under the reign of Charles the Bald 
who died in 877. But ſuch were the change 
made in this kingdom after the reign of Char 
the Bald, that Charles the Simple found himſl 
unable to diſpute with a foreign houſe his incow 
teſtable rights to the empire; and, in fine, thatu 
Hugh Capet's time the reigning family, ftrippet 
of all its demeſnes, was no longer in a conditia 
to maintain the crawn. 

The weak underſtanding of Charles the Bf 
produced an equal weakneſs in the French mon: 
chy. But as his brother Lewis king of Germany 
and fome of that prince's ſucceſſors were men 
better parts, their 0 — e its vigt 
much longer. 

But what do I ſay ? perhaps the flegmatic ca 
ſtitution, and, if I dare uſe the expreſſion, the i 


licet moderno tempore uſſue ad ſeptimum geniculum fit uſw] 
quod in. maſculis deſcendentibus novo Jure in infinitum ext 


Ibid, 
3 TH = 
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not ade a longer ſtand. than the volatile temper of Boog 
| the e French, againſt that diſpoſition of things, Fc 


which perpetuated the biefs, by a natural ten- 
Jency, in families. | 
Beſides, the kingdom of Germany was not laid 
waſte, and annihilated, as it were, like that of 
France, by that particular kind of war with which 
t had been harrafſed by the Normans and Saracens. 


eſtab- here were leſs riches in Germany, fewer cities to 
nam. plunder, leſs extent of coaſt to ſcour, more marſhes 
f the o get over, more foreſts to penetrate. As the 
In the ominions of thoſe princes were leſs in danger 


pf being ravaged and torn to pieces, they had 
leſs need of their vaſſals, and conſequently leſs 
1angn dependance on them. And in all probability, 
f the emperors of Germany had not. been obliged 
o be crowned at Rome, and to make continu- ' 
inco ia] expeditions into Italy, the fiefs would have 
preſerved their primitive nature miuch longer in 
that country. 


CHAP. XXX. 
„ what manner the empire was transferred 
* from the family of Charlemain. 


T HE empire, which in prejudice to the branch 
of Charles the Bald, had been already given 
to the * baſtard line of Lewis king of Germany, 
was transferred to a foreign houſe by the election of 
Conrad, duke of Franconia, in g12. The reign- 
Ing branch in France being hardly able to diſpute 
a few villages, was much leſs in a ſituation to con- 
teſt the empire. We have an agreement which 


* Arnold, and his ſoa Lewis IV. 


men ( 
ts viel 


tic co 


the i 
1 natiof 


ext 


paſſed 
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Boo « paſſed between Charles the Simple and the emperc 
Cr 41. Henry I, who had ſucceeded to Conrad. I: i 
(*) In the called the compact of Bonn (). Theſe two pri 
year * ces met in a veſſel which had been placed in th 
quoted Þy middle of the Rhine, and ſwore eternal friendhi 
Mire, Cod. They uſed on this occaſion an excellent middle nn. | 
donati- Charles took the title of king of Weſt Franc; 
— and Henry that of king of Eaſt France. Charly 


chap. 27. contracted with the king of Germany, and m 
with the emperor. 


CHAP. XXXI. 


In what manner the crown of France was tran 
ferred to the houſe of Hugh Capet. 


THE inheritance, of the fiefs, and the gem 
ral eſtabliſhment of rear-fiefs, extinguiſh 

the political, and formed a feudal governmen 
Inſtead of that prodigious multitude of vaſi 
who were formerly under the king, there wei 
now a few only, on whom the others depende 
The kings had ſcarce any longer a direct auth 
rity ; a power which was to paſs through ſo man 
and through ſuch great powers, either ſtopt or ni 
loſt before it reached its term. Thoſe great vaſſi 
would no longer obey ; and they even made uſec 
their rear-vaſſals to withdraw their obedience. Tit 
kings deprived of their demeſnes, and reduced 
the cities of Rheims and Laon, were left expoſed! 
their mercy; the tree ſtretched out its branche 
too far, and the head was withered, The king 
dom found itſelf without a demeſne, as the empit 
is at preſent. The crown was therefore given 
one of the moſt potent vaſſals. 


( 
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The Normans ravaged the kingdom; they Bo O 
iled in open boats or ſmall veſſels, entered XXXI. 
ze mouths of rivers, and laid the country ate * 
both ſides. The cities of Orleans “ and Paris 

t a ſtop to thoſe plunderers, ſo that they could 

vt advance farther, either on the Seine, or on the 
Woire. Hugh Capet, who was maſter of thoſe 

nc tics, held in his hands the two keys of the un 

-hark appy remains of the kingdom; the crown was 
dnferred upon him as the only perſon able to de- 

nd it. It is thus the empire was afterwards 

ven to a family, whoſe dominions form ſo ſtrong 

barrier againſt the Turks. 

The empire went from Charlemain's family, at a 

e when the inheritance of fiefs was eſtabliſhed on- 

as a mere condeſcendence. It even appears that 

* ©" Ws inheritance obtained much later (*) among the(-) See 
-rmans than among the French; which was the above. 
00 Eaſon that the empire, conſidered as a fief, was p. gn 
ive. - On the contrary, when the crown of on 
ance went from the family of Charlemain, the 
fs were really hereditary in this kingdom; and 
; auto. crown, as a great fief, was alſo hereditary, 

o mag But it is very wrong to refer to the very mo- 
ent of this revolution, all the changes which 
ppened, either before or afterwards. The whole 
le uſe g reduced to two events; the reigning family 
e. TW :nged, and the crown was united to a great 


ranch See the capitulary of Charles the Bald, in the year 877, 
ki { Carifiacum, on the importance of Paris, S. Denis, and the 
e kit les on the Loire, in thoſe days. 


CHAP. 
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CHAP. XXXI. 
Some conſequences of the perpetuity of fiefs. 


BOOL ROM the perpetuity of fiefs, it followed, 
XXXI. that the right of ſeniority or primogenitun . 


Chap. 32. was eſtabliſhed among the French. This right waſf 
(*) See the quite unknown under the firſt race (); the crom 
Salic _ was divided among the brothers, the allodia wer 
and of the ſhared in the ſame manner; and as the fiefs wie 
Ripuari- ther precarious, or for life, were not an object ii 
ans in 'h® ſucceſſion, there could be no partition in regard 
| allodia, thoſe tenures. | x 

Under the ſecond race, the title of emperor, whit 
Lewis the Debonnaire enjoyed, and with which bf 
honoured his eldeſt ſon Lotharius, made b 
think of giving this prince a kind of ſuperion 
over his younger brothers. The two king e 
were obliged to wait upon the emperor every qa 
to carry him preſents, and to receive much great 
from him; they were alſo to conſult with h 
upon common affairs. This is what inſpired 
tharius with thoſe pretences which met with {ut 
bad - ſucceſs. When Agobard + wrote in fa en 
of this prince, he alledged the emperor's own! 
gulation, who had aſſociated Lotharius to the e 
Pire, after he had conſulted the Almighty Ve 
three days faſt, and by the celebration of the! 
ly myſteries ; after the nation had ſworn al trat 
ance to him, which they could not refuſe wid 


dee the capitulary of the year 817, which contains the 
partition made by Lewis the Debonnaire among his children. 
+ See his two letters upon this ſubject, the title of 0 

which is de diviſione imperii. 
Pei 
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rjuring themſelves ; and after he had ſent Lo- Boos 
arius to Rome to be confirmed by the pope. Up- (X, 

all this he lays a ſtreſs, and not upon his right "» 
primogeniture. He ſays, indeed, that the em- 

ror had deſigned a partition among the younger 

others, and that he had given the preference to 

he elder; but ſaying he had preferred the elder, 


rom as ſaying at the ſame time that he might have 
we iven the preference to his younger brothers. 

s wht But as ſoon as the fiefs became hereditary, the 
jet ght of ſeniority was eſtabliſhed in the feudal ſuc- 


W-fion; and for the ſame reaſon in that of the 
own, Which was the great fief. The ancient law 
f partitions was no longer ſubſiſting; the fiefs 
ing charged with a ſervice, the poſſeſſor muſt 
ave been enabled to diſcharge it. The right of 
rimogeniture was eſtabliſhed, and the reaſon of 
he feudal law was ſuperior to that of the political 
r civil inſtitution, 
As the fiefs deſcended to the children of the poſ- 
for, the lords loſt the liberty of diſpoſing of 
hem; and, in order to indemnify themſelves, 
ih ſllfbey eſtabliſhed what they called the right of re- 
emption, whereof mention is made in our cuſ- 
dms, which at firſt was paid in a direct line, and 
y uſage came afterwards to be paid only in a col- 
ateral line. 

The fiefs were ſoon rendered transferable to 
trangers, as a patrimonial eſtate. This gave riſe 
d the right of fines of alienation, which were 
ſtabliſhed almoſt throughout the kingdom. Theſe 
ights were arbitrary in the beginning; but when 
he practice of granting ſuch permiſſions was be- 
dome general, they were fixed in every diſtrict, 
The 
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Boo The right of redemption was to be paid at ever 
Chap. 32. change of heir, and at firſt was paid even in a d. 
(*) Seecthe rect line (). The moſt general cuſtom had fixed] 
4 — it to one year's income. This was burthenſome 
- alu, and inconvenient to the vaſſal, and affected inf 
in the year ſome meaſure the fief itſelf, It was often agreed 
the a6 in the act of homage, that the lord ſhould no 
longer demand more than a certain ſum of mone 

for the redemption, which, by the changes inciden 

to money, became afterwards of no manner d 
importance. Thus the right of redemption is i 

our days reduced almoſt to nothing, while that o 

the fines of alienation is continued in its full e 

tent. As this right concerned neither the vaſli 

nor his heirs, but was a fortuitous caſe which n 

one was obliged to forſee or expect; theſe ſtips 
lations were not made, and they continued to py 

a certain part of the price. 

When the fiefs were for life, they could ni 

give a part of a fief to hold .in perpetuity as 
rear-fief ; for it would have been abſurd that 

perſon who had only the uſufruit of a thing 

ſhould diſpoſe of the -property of it. But whe 

they became perpetual, this was + permitted, vii 

ſome reſtrictions made by the cuſtoms , whit 

was what they call diſmembering their fief. 


* We find ſeveral of theſe conventions in the charter, as in! 
regiſter-book of Vendome, and that of the abbey of S. Cypr 
— Poitou, of which Mr. Galland has given ſome extracts, pi 


225 But they could not abridge the ffs, that is, aboliſh a . 
tion of it. 
1 They fixed the portion which they could diſmember. 4 
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- The perpetuity of feudal tenures having eftab- Bo o x 


liſhed the right of redemption, the daughters were Chap. 32, 


as it was not held of any one, there. could be 


rendered capable of ſucceeding to a fief, in defaule 
of male iſſue. For when the lord gave the flef 
to his daughter, he multiplied the caſes of his right 
of redemption, becauſe the huſband was obliged to 
pay it as well as the wife . This regulation 
could not take place in — to the crown; for 


no right of redemption over it. 

The daughter of William V. count of Toulouſe; 
did not ſucceed to the county. But Eleanor ſuc- 
ceeded to Aquitaine, and Mathildis to Normandy 
and the right of the ſucceſſion of females ſeemed 
ſo well eſtabliſhed in thoſe days, that Lewis the 
Young; after his divorce from Eleanor, made no 
difficulty in reſtoring Guyenne to her. But as 
theſe ewo laſt inſtances followed cloſe to the firſt, 
the general law by which the women were called 
to the ſucceſſion of fiefs, muſt have been in- 
troduced much later + into the county of 
Toulouſe, - than into the other provinces of 
France. 

The conſtitution of ſeveral kingdoms of Europe 
has been directed by the ſtate of feudal tenures ar 
the time when thoſe kingdoms were founded. The 
women ſucceeded neither to the crown of France 
nor to the empire, becauſe at the eſtabliſhment of 


'* This was the reaſon that the lords obliged the widow to 
marry again. 
+ Moſt of the greet Gailies had their perdcntar laws of be 


ceſſion. See what M. de la Thaumaſſiere ſays, concerning the 
families of Berry. 
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B o o c thoſe two monarchies, they were incapable of ſuc- 


XXXI. 


Chap. 3 2. 


ceremony to be met with in the commiſſions 


the guardianſhip of a nobleman's children. 


THE SFIRET 


ceeding to fiefs. But they ſucceeded in king- 
doms, whoſe eſtabliſhment was poſterior to that 
of the perpetuity of the fiefs, ſuch as thoſe found- 
ed by the Normans, thoſe by the conqueſts 
made on the Moors; and others, in fine, which 
beyond the limits of Germany, and in later times, | 
received in ſome meaſure, a ſecond birth, by the 
eſtabliſhment of Chriſtianity. 

When the fiefs were at will, they were given 
to ſuch as were capable of doing ſervice for 
them, and therefore were never beſtowed on mi- 
nors; but“ when they became perpetual, the lords 
took the fief into their own hands, till the pupil 
came of age, either to -increaſe their own emolu- 
ments, or to train the pupil to the uſe of arms, 
This is what our cuſtoms call the guardianſhip of, 
a nobleman's children, which is founded on princi- 
ples different from thoſe of tutelage, and is entire- 
ly a diſtinct thing from it. | 

When the fiefs were for life, it was cuſtomary 
to vow fealty for a fief; and the real delivery, 
which was made by a ſcepter, ſecured the fief, as 
it is now ſecured by homage. We do not find 
that the counts, or even the king's commiſſaries, 
received the homage in the provinces ; nor is this 


ry. 
4 
= 
x 


4 


Me ſee in the capitulary of the year 877, aud Carifiacun, Bl pus 
art. 3. Baluzius's edition. tom. 2. pag. 269. the moment n 
which the kings cauſed the fiefs to be adminiſtered in order 1 wa: 
preſerve them for the minors ; an example followed by the lord 
and which gave riſe to what we have mentioned by the name d . 


dl 


OF LAWS, —_— 
of thoſe officers, which have been handed down B oo x 
to us; in the capitularies, They ſometimes, in- — 
deed, made all the king's ſubjects take an oath oß 
allegiance * z but ſo far was this oath from be- 
ing of the ſame nature as the ſervice afterwards 
eſtabliſhed by the name of homage, that it was 
only a + ceremony, or leſs ſolemnity, occaſional- 
ly uſed, either before or after, that act of obeiſ- 
ance ; in ſhort, it was quite a diſtin thing from 
homage. | | 
The counts and the king's commiſſaries made 
thoſe vaſſals (?) whoſe fidelity was ſuſpected, give () Capi- 
occaſionally a ſecurity which was called firmitas ; — 
but this could not be an homage, ſince the the Bald, 
kings (*) gave it to one another. * 
And though the abbot Suger (“) makes mention rein 
of a chair of Dagobert, in which according to Confluenti- 
the teſtimony of antiquity, the kings of France Liane 
were accuſtomed to receive the homage of the no- edition, 
bility z it is plain that he expreſſes himſelf agreea- OM 
bly to the ideas and language of his own time. art. 3. 
When the fiefs deſcended to the heirs, the ac- () Lib. do 


knowledgment of the vaſſal, which at firſt was — 


atione 
ſua. 


* We find the formula thereof in the ſecond capitulary of the 
year 802. See alſo that of the year 854, -art. 13. and others. 

+ M. Du Cange in the word hominium, pag. 1163. and in the 
word fidelitas, pag. 474+ cites the charters of the ancient ho- 
— — where theſe differences are found, and a great number of 
authorities which may be ſeen. In paying homage, the vaſſal 
put his hand into that of his lord, and took his oath; the oath 
of fealty was made by ſwearing on the goſpels. The homage 
was performed kneeling, the oath of oh ſtanding. None 
but the lord could receive homage, but his officers might take 
the oath of fealty. See Littleton, ſect. 91. and 92. of homage, 
that is, fidelity and homage. 


M m 2 only 


Ld 
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Boo« only an occaſional ſeryice, became a regular duty. 
Ce 24. It was performed in a more folemn manner, and 
2 ag attended with more formalities, | becauſe it was to 
be a perpetual monument of the reciprocal duties 

_ of the lord and vaſſal. 

I ſhould be apt to think, that homages began 

to be eſtabliſhed under king Pepin, which is | 

the time I mentioned that ſeveral benefices were 

given in perpetuity ; but 1 ſhould not think thus 

without caution, and only upon a ſuppoſition 8 

(*) Anno that the authors of the ancient annals () of the 
767. chap. Franks were not ignorant pretenders, who in de- 


* 


17. ſcribing the fealty profeſſed by Taſſillo, duke of 


Bavaria, to king Pepin, ſpoke * according to the 
uſages of their own time. 


CHAP. XXXIII. 
The ſame Subject continued. 


W HEN the fiefs were either precarious a 
for life, they ſeldom had a relation to any 
other than the political laws; for which reaſon in 
in the civil inſtitutions of thoſe times there is very | 
little mention made of the laws of fiefs. But 
when they were become hereditary, when ther 
was a power of giving, ſelling, and bequeathing 
them, they had a relation both to the political ; 
and the civil laws. The fief, conſidered as an ob- | 


* Taſfils venit in waſſatico ſe commendans, per menus Jar 
menta juravit multa & innumerabilia, reliquiis ſanctorum mam 
imponens, & fidelitatem promiſit regi Pippinio. One would win N 

that Here was an homage and an oath of fealty. See the eau 
timate note above. 
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Higation of performing military ſervice, depended B o o x 
on the political law ; confidered as a kind of com- XXX! 
mercial property, it depended on the civil la. 
This gave riſe to the civil regulations concerning 
feudal tenures. | | 
When the fiefs were become hereditary, the 
laws relating to the order of ſucceſſion muſt have 
been relative to the perpetuity of fiefs. Hence 
this rule of the French law, efates of inberitance 
do not aſcend {*), was eſtabliſhed in ſpite of the (*) Book 
Roman and Salic (*) laws. It was neceffary that 4; 4 /*- 
ſervice ſhould be paid for the fief; but a grand- () in de 
father or a great uncle would have been too old to __ al- 
perform any ſervice ; therefore this rule took place * 
at firſt only in, regard to the feudal tenures, as we 
learn of Boutillier (). | ©) Somms 
When the fiefs became hereditary, the lords bo 
who were to ſee that ſervice was paid for the fief, tit. 76. 
inſiſted that the * females who were to ſucceed to Pag. 447+ 
the feudal eſtate, and 1 fancy ſometimes the males, 
ſhould not marry without their conſent ; inſomuch 
that the marriage · contracts became in reſpect to the 
nobility both a feudal and a civil regulation. In 
an act of this kind under the lord's inſpection, re- 
gulations were made for the ſucceſſion, with a view 
that the heirs might pay ſervice for the fief : hence 
none but the nobility at firſt had the liberty of 
diſpoſing of ſucceſſions by marriage · contract, Y Deci. 
as (*) Boyer and (% Aufrerius have juſtly ob- gon 155. 
ſerved. | 4 | No. 8, & 
According to an ordinance of S. Lewis, in the year 1246. No. — 
to ſettle the cuſtoms of Anjou and Maine; thoſe who ſhall have () In Ca- 
the care of the heireſs of a fief ſhall give ſecurity to the lord, pell. Thol, 


that ſhe ſhall not be married without his conſent, deciſſion 
Mm 3 It 453. 


518 THE SPIRIT, &c: 


Boox lt is needleſs to mention that the power of re- 
—_ demption, founded on the old right of the rela- 
P33 tions, a myſtery of our ancient French juriſpru- 
dence which I have not time to develop, could not 
take place with regard to the fiefs, till they were 

become hereditary, 


— K ot 


I finiſh my treatiſe of fiefs at a period, where 
moſt authors cammence theirs, | 


ere 


C4044 4.0,9, 49.44 
$a 7: 


Note. The letters i. ii, denote the volumes, the 
figures the pages. 


A. 


BORTION: why the women of America procured 


it. ii. 140 
Accuſations allowed in old Rome: uſeful in a i 

i. 116, The abuſe made of them under the emperors, i. 117. 
Public, i. 291. Cauſe of their being put a ſtop to, i. 152, 
Of hereſy and magic, the circumſpection they require, i. 274. 


Abuſe that may be made of them, i. 275, & ig. 
Accuſed; in what manner they eſcaped condemnation at Rome, 
1. 111 


Aceuſers : in what caſe they were puniſhed at Athens, i. 293 
Guards appointed to watch them, ibid. Falſe : in what man- 
ner they were puniſhed, ibid. 

Action of men; how they are judged in a monarchy, i, 43, C 

eg. Cauſe of the great actions of the ancients, i. 48, & 
ſeq. Ex bona fide, by whom deviſed, 1, 111 

Adoption, when uſeful, i, 64 When not, . bk 97 

Adulation, when forbid by honor, - i. 43 

Adultery (accuſation of) public among the Romans, i. 70. In 
what manner it was aboliſhed, i. 151, 152. (A woman) ac- 
cuſed by her children, Ii. 222 

Advocate of the _ proſecutor, ii. 328. His function, ibid. 

Africa : State of the people who inhabit its coaſts, ii. 25. Rea- 
ſon of their being barbarians, ibid. Nature of their com- 
merce, ibid. The circuit of their coaſt, ii. 50, & e. 

Agriculture: in what light it was confidered by the ancient 
Greeks, i. 55. By whom exerciſed among that nation, ibid. 
and ii, 145. Encouraged among the Chineſe and — 

1. 335» 330 

Alcibrades, admired by the univerſe: for what na *L 61 

Mm 4 Alexander 


INDE X. 


Alexander, reflection on his 1. 209g, Whit he did to 
- preſerve his conqueſts, i, 210. Hi E. in the Indies, 
i. 41. Fountls Alexandria, ii, 42. His tiavigation on the 
2 and the Indian fea, ii. 49, & /eq. His empire di- 
vided, i. 17 
Alienatias of the offices and fiefs, N. 502, & ks. 
Alledia, How changed into fiefs and why, i. 460, & #2. 
Advantage of this Sg | ii. 464 
Ambaſſadors of princes, to what laws they were ſubject, ii. 247 
Ambition invades the hearts of ſome people, when virtue is ba- 
niſhed,. i. 30. Pernicious in a republic, i. 36. Whether it 
be uſeful in a monarchy, i. ibid, 
America, by whom diſcovered, ii. 77. Conſequence of this diſ- 
covery, with regard to the reſt of the world, ii. 80. And 

, with regard to Spain, ii. 81. Nature of its ſoil, i. 406, 


Why there are ſo many ſavages in that country, ibid, 
Amortization, (right of,) ii. 205 
Anpbictyont, their law contradiQory to itſelf, Il. 353 
Annuitanti, reaſons that induce the ſtate to grant them a Kägeln 

protection, ii. 120 
Anonymous (letters,) whether any notice ought to be way of 

them, E | . 2 9 
An'ipater, the law which he tnaQted at Athens, i. 21. Adetuttge 
of that law, ibid, 


Antruſtio, what was underſt60d by that word, ii. 435. The 
compoſition which was ſettled for the murder of an Autruſtio, 
ibid. Whether the order of Antruſtio's formed a body of no- 
bility, | a ti. 439 

4 how it was Iboked upon by the Romans, ti, 255 

Appeal of falſe judgment; what it was formerly, ii. 288. It 
included fel ony, ibid. how 1 therein, ii. 305, 
& jeg. and 307. Who were forbid to make it, ii. 309. k 
was to be made upon the ſpot, ii. 320. Of default of juſtice, 
when it was permitted, ii; 311. In What matitier it was in- 
troduced, ii. 313. Whether battle was allowed in this caſe, 
ibid. & A. Followed with an appeal of falſe judgment; 
ii. 318. To the king, n. 312. Whether they could appeal 
the king's court of falſe judgment, if, 310. A law of Charles 
VII. concerning appeals, ti. 365 

Appius (tie Decemvir) how he eludes his own laws in the n 


of Virginia, i. 116 
Arabi, their character, ii. 66. . Their ancient and pre- 
ſent commerce, 1b. Their liberty, e 
Arcadiant, nature of the country they inhabit, i. 53 
Arcopagite ſeverely putiftied for Killing a ſparrow, i. 101 


Artopag us, à court of judicature at Athens, i. 69. ral judg- 
ments paſſed By this court, i. 101. 2 i. . 
fg; their cruclty condembed by the Athenians, i. 123 

— * ; . : Ariana, 


INDE X. 
Hias a, its fituation, * | | bi. 40 
riftecracy, what it is, i. 12, and 18, When it 1 31 18 


's, 

le Which is the beſt, i. 21. and the moſt im , ibid. 

li rnicious in an ariſtocracy, i. 73, & /eq. and 165 Ci. 
79 In what manner it is eorrupted, 1. 16g 
it ſr;/fotle, his opinion concerning the virtues of flaves, i. 47. In 
4. 7 to natural ſlaves, i. 355, In regard to mufic, i. 51 
64 eg. In re to artiſans, i. ibid. In to the ſpi- 


rit's waxing old, i. 70, In regard to monarchies, i. 240. In 
regard to the number of citizens, ii. 147 
(rin; effect ariſing from the change of arms, ii. 278. Fire 


it 
i arms; the beating of them how puniſhed at Venice, ii. 251 
dil. rreft or decree given upon an appeal: origin of the formulary 
nd employed therein, 323 
ob. frtaxirxes : why he put his children to death, | i. 8g 
bid, ſrtiſans, how they came to be made freemen, 1. 54 
205 {rts, what Xenophon ſays of thoſe who exerciſe them, ji. * 
353 Their uſe, ii. 143- Their influence on the number of 
ular inhabitants of a country, ii. 1 
120 „% Roman, its value, | | ii. 111 & /eq. 
of ſia, what kind of trade was formerly carried on in that coun. 
299 try, ii. 28. Revolutions that have happened in Afia. ibid. 
age Quelity and effects of its climate, i. 391 & /@. Its climats 
=. different from that of Enrope, i. 393. How often ſubdued, 
e 1. 394 

ſtio, ſembly of the people: why the number of citizens that com- 
no- poſe it ought to be fixed . i. 12 
439 ſexes, 5 | ii, 311 and 347 
288 ſociations of cities, when neceſſary, i. 186 
. ſyrians, conjetture in regard to their communication with diſtant 


countries, ii. 


Og 
1 k lums, in the ples, ii. 201, Numerous in Greece, ibi 
tice, Abuſe made of them, ibi. Eftabliſhed by Moſes ; for whom, 
s in· ibid, & ſeq. Refuſed to the Saxons, ii. 272. Every man 
caſe, ought &y his own houſe for an aſylum, \ ii. 357 
nent; thei, why he always talks of religion, ii. 197 
peal bent, (law of) to put ſtrangers to death who concerned them- 
ſelves in the aſſemblies of the people, i. 12. and the uſeleſs 


people, when the city was beſieged, ii. 362. (people 
how they choſe their magiſtrates and ſenators, i. 13, and 1 


116 Their ability in this reſpect, i. 13. How they gave their ſuf- 
pre- frages, i. 17. (People of) divided into four claſſes, i- 15. 
413 Their character, i. 437. Number of her forces in the war 
i. 53 againſt the Perſians, i. 30. Her ſtate under Demetrius Pha- 
101 lereus, and under Demoſthenes, ibid. & eg. Overcome at 
judg- Cheronea ; conſequences of that defeat, i. 31. Her maritime 
, 112 power, ii. 35. The uſe ſhe made of it, ibis. . Cauſe 

123 of her corruption, i. 164 


Athuaha 


dino 
Athualja (Inca) in what manner he was treated by the Spaniard, 


ns U. 248 i 
Attica, its foil had an influence on the government, i. 2 N 
Attila, his empire diſſolved, . i. 79 
Attorney (the king's) an office eſtabliſhed at Majorca, ii. 330 
Avarice poſſeſſes people's hearts, when virtue is baniſhed, i. 30 
Whether it can be deſtroyed by the laws which aboliſh £ 


property of land, i. 87. Of princes, ii. 75 
8 why they hoard up gold preferable to any other 
metal, | ü. 98 
Auguſtus (the emperor) abſtains from reforming the manners - F 
uxury of women, i. 42, and 154. His laws againſt celibacy, ff 
ii. 150. His ſpeech to thoſe who wanted him to repei 
thoſe laws, ii. 151. He permits the free-born citizens who a 
were not ſenators to marry freed-women, ii. 156. He durt RY ( 
not take the name of Romulus, i. 434. In what manner he 
appeaſes the Romans, i. 4j 
Auſtria (the houſe of) its fortune, | ii. 71 Pc 
Authority unlimited, how dangerous in a republic to confer i 
upon a ſingle citizen, i. 19. Caſe wherein it may be uſeful, U 
i. ibid. Of magiſtrates in different deſpotic governments and 
monarchies, i. 93. Paternal, uſeful for the preſervation fi 
morals, i. 71. How far it was extended among the Rom 
and Lacedzmonians, ibid, When it ended at Rome, ibid, 


5 
* 
T 

elit 
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Jene, 

BACTRIA (Grecian kings of) their navigation in the Indie Lo 
and the diſcoveries they made, ii. 47, 8 Peng, 
Bailiffs, their functions, before and after the revival of the h, 
man law, ii. 242, 9 Jn betrot 
Bank of St. George; by whom directed, i. 18, %. 
Bankers, in what their art conſiſts, i. 105, £7 /eg. The aflitu Pet 
a ſtate may derive from them, ii. 11 gre; 
Banks. To what kind of commerce they are adapted, ii. 11, © Find 
ſeq. Cauſe of the lowering of gold and filver, ii, e 


0x Ot 
frunecc. 
forty 
Whic 
volu 
rutes | 
(ſenſ 
poſiti 
gun. 
chang 
Ying, 


Bantam (king of) is the univerſal heir to a l his ſabjeQs, i. 
What follows from thence, ibid Great number of girls 
his dominions, | 11. 1 

Barbarians different from ſavages, i. 408. Their behaviours 
ter conquering the Romans, ii. 379, and 385, (Commu 
cation with them) prohibited by the Romans, ii. 165. I. 
laws, ii. 269, eg. Whether they were confined to,a0 
tain diſtrit, ii, 273, How they came to be loſt, uy 


Barþariſm of nations, is the cauſe of the ſcarcity of ſpecie, i 
| Baſhhaws; why always expoſed to the fury of their _ . 


blo 


1 N D E X. 
Abſolute in their government, i. 94. How they determine 


48 N diſputes, TER 3 1, 107 
co , (the emperor) odd judgments paſſed by this prince 2 
— ards, More degraded in republics than in monarchies, ii. 


| 136. Laws of the Romans againſt them, ibid. Judgment 


on thoſe laws, ibid, Upon what occaſion they were admitted 
oy into the number of citizens, ibid. In what caſe they inhe- 
ther rited, ibid. 
W Bafton, or ſtick, uſed inſtead of the ſword, ii. 275. Blow with 
ad baſton, what compoſition was allowed for it, 1. 276, Why 
"cy, it was reckoned an affront, ibid, a 

lains, . | : 1.77 
= Bayle, His opinion concerning atheiſm and idolatry, ii. 172 
durf Concerning the Chriſtian religion, ii. 178 
er be ne. A generous * to 
ebe IX. ; 1. 45, & ſeq. 
ii, „aer. At what time he wrote, ii, 241, "7 275, 281. 
ofer t Jodgment of his work, ii. 241 and 306. Whence comes 
uefa the difference between his principles and thoſe of r 2 
ts and 306 


Beggars, how they come to have ſo many children, ii. 139 

Feng, all have their laws, i. 1. Particular intelligent beings. 

heir laws, i. 2 

heli: ure, (Prefident de) his ſpeech to king Lewis XIII. at the 

trial of the duke de /a Valette. i. 113 

1 oppoſite to that of property, in the law of the 
Lo ; 


mbards, il. 402 
k B-ngal (Bay of) how diſcovered, ii. 47 
be Betis, a river of Spain, ii 575 


a ii. 
betrothing : regulation of the Papian law upon this ſubject, ii. 1 
22 * under the — of — Video ii. —— 
Petition to be exempted from ſerving in war, ii. 404. Their 
great riches under the kings of the firſt race, ii. 464 
ud man; why not allowed to plead at Rome, ii. 366 
Ponzes deſtroyed in China; why, i. 146 
dex on the ear, why reckoned an affront, ii. 307 
Irunechild (queen) her great parts, ii. 443- Cauſe of her mi 
fortunes, ii. 443, 8 eg. Her regency. The revolution 
which it occafioned, ii. 444, & /eg. Conſequence of this re- 
volution, ibid. Her execution, ii. 443 
rutes have their laws, i. 1. Whether we know theſe laws, i. 3 
(fenſation of) to what it is relative, i. 4. Whether they have 
poſitive laws, | ibid. 
urgundians, (laws of the) ii. 270. They received no great 
changes, and why, ii. 271. See the words Code and Gundebald, 
vying, (trade of) ; ii. 88, * 
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ii. 369 
Cape of Good Hope: why they could not double it, ii. 51. 5 | 


— — 2— 


Cunſes criminal, by whom tried among the Romans, i. 2:6 


Cera: its fituation, | 1. 


LN D E X. 


C. 


CASAR; his laws in regard to debtors, ii. go. And in re. 
A to married people, ü. 181 
umniators, common under the emperor Arcadius, i. 114. En. f 
couraged by Sylla, i. 288 
Camoen : a Portugueſe poet. Subject of his poem, i. 76 
Canaanites : cauſe of their deſtruction, i. 18) 
Cander, neceſſary in the making of laws, 


whom 1 4 286. (Falk Ai. 76 
Capitularies : their origin, ii. 274, and 286. e one) attri- 
| bated to Charlemaln, ii. 284. Added to the laws of the 
Lombards, it. 286 
Garthage : Cauſe of her rain, i. 31. Policy of the Romans in 
reſpe& to this city, ibid. Effect of her deſpair, ibid, Her 
maritime power, ii. 54. How fhe increaſed her riches, bid, i 
Her colonies, ibid. Her wars with Marſeilles, ii. 59: Her 8 
different ſtates, i, 60. Her ſenate, of what kind ot perſons if 
it was compoſed, - i. 260 if 
Carihaginians : their commerce, ii. 56. Their treaty with the 
. Romans, ii. 59. Whether they were acquainted with the 


compaſs, ii. 88 
why he reptdjated his wife, i. 388, & 
37 


88 A a 


Carvilius Raga : 
Whether he is the firſt that did it, i. | 
Cato the Cenſor : his motive for ſupporting the Voconian and 
. Oppian laws, 1 ii, 260 
Caw/e: reſerved to the king by the laws of the Barbarians, ii. 311 


Czlibacy (the ſpirit of) is introduced into the empire, ii. 158, U 
A: and ii- 178. Reflections on celibacy, ii. 203, 204 
Cenſors at Rome, their functions, i. 19, and 70. and ii. 143. 
Their privileges, i. 76 
Cenforſbip : its effect among the Romans; in what tnanner abv- 
liſhed, i. 176. and ii. 149, & /eq. Re-eftabliſhed by Cin 
and Auguſtus, ii. 151. Pen what occaſion, wil 
Cenſus : its effect, i. 65. Whether there was a general cenſuſ 
in the ancient French monarchy, ii. 400. Whether it was tit 
ſame thing as the cenſus of the Romans, ii. 395. What! 
was, and on whom raiſed, ii. 397. Whether it was paid i 
freemen, ii. 30 
Centenarii : their functions, ii. 403. How eſtabliſhed, 1. 4% 
- Their diſtricts, ibu 
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Champions employed in judicial combats, - | n. 28 
Change of religion, ji. 8 
bee, divides his empire among his children, ii · 480. J. 

| 1 


INDE X. 
laws he gives to the Saxons, 5. 270. His will, i. 475, His 
conduct in the government, ii. 482, & ſap. His reaſons for 
tabliſhing a great number of biſhopricks in Germany, ii. 484. 
His elo iam, ii. 482, ig. Badly imitated by his ſon, ii. 


re- 485. The ſlate of Europe before and fince his time, ii. 488. 
181 His ſucceſſors ; in what manner they loſt the throne, ii. 493, 
Eu- . His family : in what manner loſt the empire, 1. 507, 
288 . | 
76 G Martel: ſtate of Europe in his time, ii. 468. He ſtrips 
1871 the clergy, ii. ibid. Encouraged by the pope, ii. 151d. Gives 
369 i away the church lands, both as allodia, and as fiefs, ii. 477 
By ( Chart: V. (emperor) his power, li. 77 
. 76 Charles XII. Letter from this prince to the ſenate of 3weden, i. 84 
atri- Cauſe of his ruin, i. 208. Compared to Alexander, i. 209 
the Childeric, why driven from the throne, wk of © 7 
286 Children, who is obliged to provide for them, ii. 132. Ties 
ns in condition, when they are the fruit of marriage, ii. 133. And 
Her when they are not, ibid. Of different mothers, whether they 
ibid, ought to inherit alike, ii. 135. Cuſtom of Japan upon this 
Her head, ibid. In what caſe it is advantageous to have a 
erſom many, ii. 139. Why they are more numerous in ſea - ports, 
„200 ii, 141. Honors paid at Rome to thoſe who had moſt, ii. 153, 
th the BWW . Expoſing of them, in uſe in China, why, ii. 144. Laws 
th the WI of the Romans, and the practice of the Germans, in refpeR to 
ii. $8 this article, ii. 162, Ge. Obliged to maintain their father, 
. ii. 223. Whether itbe not contrary to humanity, to puniſh them 
i. 37 for the crime of their father, i. 303. Whether the law of nature 
in and ordains that they ſhall be heirs to their father, ii. 214 
ii, 260 China ; idea of its government, i. 449, & ſeq. Reflection upon 
it, zu this ſubject, i. 181. Difference between the character we 
. 26 have of it from the miſſionaries, and that which is given by 
158, U mercantile people, ibid. & ſeg. Fathers are puniſhed here 
3, 204 for the faults of their children, i. 134. , Luxury is icious 
i. 1448 in this country; why, i. 146, & /eg. Cauſe of its revolu- 
i. 10 tions, i. 147. Its rights, i. 447, and 449. Provinces of 
ner abo· China raiſed from beneath the waters, 1. 404. (Legiſlators of) 


the principal object they had in view, i. 446. How they 


f obtained it, ibid. & /egq. Cuſtom of China in regard to the 

1 cenlul cultivation of lands, i. 335. Particular quality of its cli- 

t was the mate, i. 182. (Emperors of) the intereſt they have in go- 
What i verning well, i. 18 3. (Commerce of) compared to that of 

s paidly Europe, | ii. 80 

n. 1988 Chine/e, their character, i. 440. Whether they can loſe their 

„ i. 40 laws, i. 448. They are great cheats, i. 451 

aß Chiwalry (ſyſtem of) how it was formed, ii. 280 

ii, (WT Cbri/fop her Columbus: his propoſal rejected by the court of France, 


ji. 200 
Nl. 2 
120 


ii. 84. Reflection upon this ſubject, ii. ibid. 
icero, finds fault with the laws which made the ſuffrages ſecret, 
i. 16. 


nr 


i. 16. A faying of his, concerning commerce, ii. 4. ind 
concerning the agrarian laws, 5 ii. 2 
Cing- Mars: upon what pretence he was brought to trial, i. 280 
Citixen Roman, could not be put to death, i. 128. Nor be 
tried but by the people of Rome, i. 26; 
Civil (State) its definition, i. 8: (Law) diſtin from the canon 
law, ii. 227, 228, and from the law of nations, ii. 246. (Laws) 
their influence on marriages, ii. 232. Their principle, ii, 
229. Whether the general diſpoſitions of the civil law ax 
applicable every where, ii. 251 
Civility of the people of China, i. 446 | 
Claudius (the emperor) appropriated to himſelf the deciſion of | 
all cauſes; the conſequence thereof, i. 114. He derogates 
from the Voconian law, il. 266 : 
Clemency : whoſe iar charaReriſtic it is, i. 135. Its effects, i. 130 f 
Clergy (power of the) when it is dangerous or proper, i. 23. i 
Serves as a barrier in ſome countries againſt the torrent i 
of arbitrary power, ibid. How great it was under the kings 0 
of the firſt race, i. 431. (Riches of the) ſometimes exceſſie, v 
and ſometimes reduced to nothing, ii. 465, 466. Supported by 1 
duke Pepin, and depreſſed by his ſon, and = kings, ii. 469, * 
& Jeg. Stript by the nobility, ii. 491. They tow againk © 
Judicial combats, | ii. 209 be 
Climate : its influence on the conſtitution of body, and on the 
laws, i. 326, & . On ſobriety, i. 336. On political fer- 
vitude, i. 336. On the diverſions of different nations, ii. 194, 
On religion, ii. 194. Cold, ſtate of people that live there, 
i. 326, & ſeq. Warm: its effects with regard to the body, i. 
ibid. Of England: its effects, i. 342, e. Effect of the 


climate on the laws of the Germans, i. 344 
Clavis : cauſe of his cruelty againſt his family, i. 429. Made 
conſul by the emperor, ii. 430 
Ceal pits, their uſe, ü. 142 
Code of the Burgundians ; a law of theirs upon hoſpitality, ii.; 
and upon robbery, ii. 221 
Coin baſe, wh eſtabliſhed among the Romans, ii. 6 
Coiners falſe, declared guilty of high treaſon, i. 200 


Colchis : its preſent ſituation compared to the ancient, ii. 2! 
Where there are any traces to be found of its commerce, ii. 2 
Colonies, new, different from the ancient, ij. 78. Their trad: 
ibid. The deſign of it, ibid. Laws of Europe upon thi 
head, ii. 79. Whether it be a diſadvantage to them to | 
diſtant from the mother country, ibid. Fe of this d 
ſtance, ilil 
Comitia by tribes, i. 2 
Commerte prohibited among the Venetian nobility, i. 75. Ougi 
to be favoured by the laws, i. 79. Whether the great nun 


INDE X. 


ber of inhabitants is any obſtruction to it, i. 139. Its influ 


ence upon manners, 1. 1, and 2. Unites nations, but diſ- 
unites individuals, ii. 2. Effect — from a total privation 
of it, ii. 3. Its relation to the conſtitution of the govern- 
ment, ii. 4. Its enterpriſes: whether ſmall republics are ca- 
pable of great enterpriſes, ii. 5. Its freedom: in what it 
conſiſts, it. 12. It requires a multiplication of the civil 
laws, ii. 17, & ſeg. Whether it be — that princes 
ſhould engage in it, ii. 17. Example to this purpoſe from 


the Caſtilians and Portugueſe, ii. 18, & /eg. er it 


can be carried on by the nobility, ii. 18. Whether it be 
advantageous to all nations, ii. 20. Cauſe of the poverty of 
ſome nations, ii. 21. Example of Poland, ii. 22. Cauſe of 
its revolutions, ii. 27. Of the ancients ; in what it differed 
from ours, ii. 28, and 50. In what ſeas it was carried on, 
ü. 50. Its ſtate before the time of Alexander, ii. 3 2. Changes 
its under this prince, ii. 39. And after the deſtruction 
of the Romans, ii. 70. Under the Saracens, ii. 73. ls re- 
vived in Europe, ii. 74, & /eq. 1s in its own nature uncer- 
tain, ii. 93. Whether it be proper for one nation to exclude 
another from trading with it, ii. 10, & . Judgment of the 
conduct of the Japaneſe in this reſpect, ii. 1c. Whether it 
be proper for a itate to lay itſelf under an obligation of ſelling 
its manufactures only to a ſingle nation, ibid, Example drawn 
from the Poles, ibid. 


Commerce low ; notion the Greeks had of it, i. 5s 
Commiſſaries, or the king's deputies, their authority, BH. 311 
Community of goods between man and wife ; its advantage, i. 157 
Compaſs, In what manner navigation was carried on before its 


invention, ii. 31. Whether it was poſſible to ſurround Africa 
without this aſſiſtance, ii. 32. Whether it was known to the 
ancients, ii. 49. The invention of it; its effect, ii. 76 


ions, in uſe among the barbarians. What they were, ii. 


410, & ſeg. For murder, ii. 412, & eg. Laws concerning 
them, ii. 412. Different according to the difference of per- 
ſons, ii, 412. In what caſe they were refuſed, Ii. 415 


ndemned perſons : what was done with their goods at Rome 
| i. 112 


onfiſcation of merchandiſes. Charter of the Engliſh upon this 


ſubjeR, ii. 14. Law of Spain upon this ſubject, ibid. The 
practice of Europe and Aſia upon this article, ibid, 
mf/cation of goods, In what ftate uſeful, i. 92. In what caſe 
permitted among the Romans, i. ibid. Of the effects of Jews 
who embrace chriſtianity, on what founded, ii. 74. Opinion 
of Bodin, in regard to confiſcations, i. 93 
onqueror, his rights over conquered people, i. 196, & /eg. 
Jadgment of the pretended generoſity of ſome conquerors, 

i. 217 
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aprt, its aim, i. 7. Its uſe, in regard to the conquered itate; 
i. = (Right of) from whence derived, i. 196. Wha 
power it gives to the conqueror, i. 97. How that ponei 
ought to be regulated, 16d. Methods of preſerving it, i. 21; 

- Valtly large; ſuppoſeth defpotic power, i. 216. Its effech 
in re to the conquering Rates, i. 206. Thoſe of th 
people of the north, of Aſia, and of Europe, have had di 

- ferent effects, 1. 3x 
Conſtantine, changes he made in the military government, i. 12: 
is laws in regard to marriages, ii. 156, 157. Spirit of thai 
laws, ii. 159. Ordains that people ſhould reſt on the Gi 
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bath, ä. 1% * 
Conſulate Reman, its power, i. 247, . Reduced by U. „ 
Plebeians; i. ih oft 
Conſuls Reman, what cauſes they decided, i. N 
Continency public, neceſſary in a po Rate, i. 148. Am m 
tion of legiſlators upon this article, i. 148. Its — an 
regard to propagation, ii. 149, Cf, 0 
Contumacy ; how puniſhed in the firſt ages of the French n — 
narchy ii. 461, 400 N of 


Zaverſation : why truth is neceſſary in converſation, i. 
Copper, different proportions between copper and oP li. g 
112, 11 
Coriath, its advantageous ſituation, ii. 37. Cortuption of i 
inhabitants, | ul 
Cornelian (laws) change which Cæſar made in them, i.! 
Corps+ the digging it out of the ground in order to ſtrip it, b el 


puniſhed by the _ — — ii. 0 cor 
Corruption : ſeveral ſorts of it; i. 123. governments, 
what it begins, i. 160. Its bad = +; 
Cofir: in what manner the payment of coſts was introduced i 
WY law ſuits, ii. 51 


Coucy {Lord of) his ſaying in tegard to the Engliſh, i. U 
Council: Whether the prince s council in a monarchy have ar 

confidence of the people, i. 24. A kind of contraſt betye 
' the prince's council, and his courts of judicature, i. 70 
Country, (love of) what it requires, i. 48. To what go 


ment it is peculiar, i. 49. Its effects, i, 58, and 59. l. in tl 
vailed among the Cretans, * 9 i. | Debts, 
Counts, Their functions, ii. 403, 406, & ſeg. What differen to it 


between them and the dukes, ii. 408. In what manner een 
adminiſtered juſtice; ii. 409. How long their employme 
laſted, ii. 442. Their power increaſed, ii. 456. Court ofen 


narchs, deſcription which hiſtorians give of it. i. 34. Decorus 

of politenefs, i. 44. What a court air conſiſts in, WD cr: 
Creation: ſuppoſeth invariable laws, 3: 

| Creator : cannot govern the woFld without rules, Peity | 


I Vo; 
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ates e- of ſtate. How it ought to be maintained by the mini- 
V hat ſters, x s hi it, 119 
owe rimes public of their own nature, i. 33. And yet divided into 
21), really public, and private, ibid. Private, why ſo called, i. 33. 
fech Inexpiable, ii. 183. Four ſorts of, i. 271, Againſt nature, 
placed in the ſame rank with magie and hereſy, L 277 
E well hindered the eſtabliſhment of a democracy among the 
395 Engliſh, a 1. 29 
2 ity, why it is more common in deſpotic governments, 


i. 118 and 119 


1 ; Ariſtodemus enervates on purpoſe the eourage of its in- 
i habitants, 5 | i, 208 
g; when permitted by honor, | 43 
en, ancient, advantages there is in obferving them, i. 69. 


New ones, are generally abuſes, 1h Different: whether a 
—_ monarch ought to tolerate them, i. 104. Relative to ſlav 

| Will and liberty, i. 456. Local; their origin, ii. 288. Their anti- 
quity, ii. 289. Ordinances of king Pepin in regard to the /ocal 
cuſtoms, ibid. Whether they were the ſame thing as the laws 
of the barbarians, ibid. 'Their authority at the time of ing 
Pepin, and after him, ibid, Of France, different in e 

lordſhip, ii. 346. Origin of this difference, ibid, How they 
were tres ibid, Written, ü. 348 
tam Houſes > in what places eſtabliſhed, and with what view, 
ü. 13. Difficulty attending them: cauſe of the deſtruction 
of commerce, ibid. & 7. Of Cadiz, ii. 86 
ynete (the inhabitants of) what Polybius ſays of them, i. 53 


rar, (Peter I.) forbids the preſenting any petitions to him, i. 
8. 299. Changes the cuſtoms of the M ites, 1. 443 
* At what place he joined the two ſeas, u. 30 
Ii, 31 D 
i. 
— Parivr, his navigation on the Indus, ii. 40. How long it laſted, 
tet we | u. 45 
i. M „rer, inſolvent, ſold at Athens and at Rome, i. 294. Severe 
go laws againſt them, ibid, Effect of thoſe laws, ii. 307. Laws 
on in their favour, thid, 
:. Debts, whether it be for the advantage of a ſtate to be indebted 
iff to itſelf, ii. 117. Public (payment of them) 13, 119 
mer 


pecemvirs, Their deſign, i. 128. Their power, i, 250. 0 


loyme what occafion created, ibid. 
rt oft laws, by whom abrogated, _ ii, 160 
vecorum : its rules ought not to be . 14 46 
pecretals e they communicate their judiciary forms to all courts, 
u. 337. Idea of their origin ii. 370 
perty has his laws, i. 1. Whether we ought to avenge the 
deity's cauſe, g 5. | 1, 272 
Vor. II. Ns; Delica 


Deliracy of courtiers, from whence it ariſes, 4. 
* Demeſne, or crown lands, neceſſity of it, ii. 242. Whether {| 

be unalienable or net, ibid, Unalienable was unknown at thy 
commencement of the monarchy, ii. 459. Of what kind 

was under the ſecond race, ü. 36 
Demetrius Phalereus, numbers the citizens of Athens, i. 30 
Democracy, What it is, i. 11. . State of the people under thi 


government, i. 12. Its fundamental laws, ibi. Its princi D 
le, i. 29. In what manner it is corrupted, i. 159; 975 D. 
'hether it can make conqueſts, f i. 199, & D, 
Denariu Roman, its value, ii. 111, & jg bn 


Depopulations, Ii. 147. How they may be remedied, li, 16 
1 s neceſſary in à monarchy, i. 24. OF 
what kind it ſhould be; ibid, Whether the prince's coundlf 
are a proper depbſitary, ibid. Why there is any ſuch thin 
in a deſpotic government; ill 
Deputies or Commiſſaries from tlie king; their authority; x 


Deſerters puniſhed with death, whether this be an effeQual; 
niſhment, | i. 1! 
Deſpotic E. an enemy to honour; i. 37. Why fo, ih 
he ſource of his power, i. 38; Extent of his power; i. 
Inconveniencies ariſing from his government, bis In fa 
countries he is univerſal heir to all his ſubjects, i. 86. Inc 
veniencies whence ariſing, . ibid. & 
"—_— government. Its nature and conſequences, i. 25. | 
ndamental laws, ibid. Its principle, i; 38, and 83. H 

it is corrupted, i. 170. Idea of this government, i. 
Why-ſo extended, i. 90. An obſtacle to commerce, i. 
. Its diſtinctive properties, i. 178. Its end or vi 
i. 221, How it provides for its ſecurity, i. 189. Hos 
—— ſoftened, i. 302, & /eg. What kind of tax is | 
per for it, Sy i. 
Didator Roman, 2 to the ſtate inquiſitor of Ven 
i. 19. Judgment of thoſe two magiſtracies, ibid. & /. | 
J. 


power, 
Didasorſbip, why it could be only of a ſhort duration, i 
Diſputes between the clergy and nobility, with regard to| 
i 


2 | . | 
Dinge, betwixt the Romans and Franks, eſtabliſhed h 

—  Salic laws ii. 274, K 
Diftribution; made among the people, in what caſe, i. 74 
erous; 
Aren in what caſe it may be agreeable to nature, i. WWE n2/:/ 
Different from repudiation, i. 384. Definition of both, 
Law of the Maldivians upon this ſubject, i. 385. Of Me 
ibid. Law of the Romans upon this ſubject, 


Neb 


SEE > 
Doctrine: + we ſhould avoid drawing dangerous conſequences from 


them, ii. 189; Falſe; ſometimes uſeful, ji. 1c0 
Deminion: whether mankind could have an idea of it before the 
eſtabliſhment of ſociety, | i. 6 


Domitian (the emperor :) the effect which his cruelties had in 
regard to the pedple, i. 39. He orders the vines in Gaul to 
be pulled up, 11. 65 

Dtwries of women; different in different governments, i, 157 


Duel: (puniſhment againſt,) ü. 283 


Dutier: effect of their weightz 1. 79 
Ser taxes. 


E 


Laß: (people of the) why their emplres ate fo eaſy to govern 
2 Wk they are ſo attached to their religion Ly cuſ- 


, toms, 1 332 
E4i2 of Piſtes: its epocha, ii. 279. By whom publiſhed, 1674. 
Inferences-drawn from this edict, ii. 280 


Education (laws of) to what they ought to be relative, i. 42 


Different in each government; ibi4. Their principle, ibid. 


In manarchies : when it eommences, the virtues it reaches, i. 
2, & ſeq. To what laws it ought to conform, i. 4, & eg. 

to deſpotic governments, i: 47. Of what fort it ought to be, 
ibid. & ſeq. Of the ancients, compared with ours, i. 48. 
Its difference in the different periods of youth, d In a 
republic; of what importance it is, i. 49. That which pre- 
vailed at Cumæ, | i. 208, & ſg. 
Egy;t: its ancient commerce, ii. 39. Trade eftabliſhed there 
by the Greeks, ibid. Continues its trade under the Saracens, 

| li. 72 

El:fion to benefices, relinquiſhed by the kings, ii. 4753, Of 
popes, left to the people of Rome, ii. 476. (Right of) to the 
crown, poſſeſſed by the great men of the kingdom under the 
{econd race, how exerciſed, ii. 480 
England, its direct end or view, i. 221. Principles of its con- 
ititution, i. 233, & ſeq. Effects of this conſtitution with re- 
gard to the character and manners of the Engliſh, i. 456, 70 
the end. From whence it took the idea of its government, 
i. 237. Its ſpirit with reſpect to cammerce, ii. 8. Its con- 
duct contrary to that of other nations, 76. In what manner 
judgment is paſſed in that country, i. 1cg. (Laws of) in rela- 
tion to particular merchandiſes, ii. 12 
Engliſh, what they have dane to favour their liberty, i. 23. In 
what caſe they were liable to loſe it, i. 2379. What fort of 
people they would be if they were to loſe it, i. 23. Why 
they could not eſtabliſh a democracy, i. 29. They were 
obliged to return to a 1egal government, ibid. The uſe they 


Na 2: have 


ä 
have made of religion, commerce, and liberty, ii. 8. More 


eaſy to overcome at home _ abroad, i. 193 
Embezzlement of the public money; why natural in deſpotic 
governments, i. 92. Laws againſt it, i. 453 a 


Employments : Whether they ſhould be venal, i. 160. Opinion 
of ſome authors in regard to the venality of * 
| : 310 


Ephori, magiſtrates of Sparta, their functions, i. 76 
Epidamnians : How they regulated their commerce, . 52 
Equality, (the love of) what it is, its effect, i. 59. How it is 
excited, i. 61, Whether it is to be found in monarchies, 
ibid, How eftabliſhed in a democracy, i. 62. Among fami- 
lies, neceſſary in an ariſtocracy, i. 77. Ceaſes among men as 
ſoon as they enter into ſociety, i. 7, and 162, 163. Extreme, 
as dangerous as the defect of equality, i. 159. Real: whether 

ĩt be eaſy to eſtabliſh, i. 65. When it can be ſuppreſſed, i, 


W 


66. Dependent on frugality, 161d. Of the le o be F 
lic, compared with that of the ſubjects of 2 efpotic — 
| | | 1, 108 F. 
Eſchetage (right of) its origin, > | 


Eſſenes, a particular ſe& among the Jews, -". . 170 
Eftabliſhment of the French monarchy; a book criticiſed in tha 
work, ii. 389, and 427. Refutation of this author's ſyſtem, 
* . : 429, 25 . 
Eunuchs, are conſidered as citizens only by a kind of fiction, i. 
367. Railed to magiſtracies, i. 368. Married; and 2 

| ibid, 

Europe, its power, ii. 80. Its ſtate after the deſtruction of the 
Romans, ii. 162. How it was re-peopled after Charlemain, 
ji. 164. Its actual ſtate, ii. 165. Leſs ſubject to revolution 
than Afia, i. 394 
Exchange, what it is, ii. 95, and 98. Idea of it by the exam- 
ple of Holland, ii. 100, & e. Different ſituations of it: 
whether the ſtate loſes or gains in ſuch a ſituation of the ex- 
change, ii. 102, & /eg. It tends to a certain proportion, i. 
105, The various turns in its courſe, ii. 101. Its utility, i. 
115. Advantage which merchants have in ſending money 
abroad when the exchange is below par, ii. 105. In what caſe 
money may be ſent abroad, when the exchange is at par. ibid. 
(Letters of) by whom invented, tt. 75 
Excluſion from the ſucceſſion to the throne, in what caſe it may be 
applied to the next heir, 11. 249 
Executive (power) in what manner it limits the legiſlative powth 
i. 230. To whom it ought to be intrufted, i. 229. 19 
whom it was intruſted among the Romans, i. 254- How t 

is employed, | i. 221 


INDE X. 
„ 


Faith, Punic, 
Family, particular, how it ought to be 2 3. 42, and 47. 
What perſons compoſe it, u. 133. (Names of) their advan- 
tage over other names, ii 
Famines frequent in China, 
Fannian (law) the deſign of it, 
Farmers of the revenues; whether they are advantageous to a 
ſtate, i. 325. Whether it be proper to render this profeſſion 


honorable, ibid, 
Farming of the cuſtoms is deſtruQtive to trade, becauſe of its ex: 
actions, g ii. 13 
Farming of the revenues; whether it is preferable to the admi- 
niſtration of them, i. 323, & /eq. 
9 blind, whether it be the cauſe of the productions of this 
world, I 


i. 2 
Fathers, whether their conſent is neceſlary for marriage, ii. 136 
In what country they are puniſhed for the crimes of their 
children, : | i. 134 
Fear, how it induces mankind to aſſociate, i. 6. The principle 


of deſpotic government, i. 38 
Fecundity more conſtant in brutes than in the human ſpecies, 
ii. 132 

Fertility of a country favourable to a monarchical government, 
i. 400. Its effects, i. 403 
Fiftivals too common at Athens, ii. 193. Ought to be relative 
to commerce, ibid. 
Feudal (laws) at what time they appeared, ii. 373. Their ef- 
fects, ibid. & /egq. Their ſource, | li. 374 
Feudatory (princes) preſerve a deſpotic ſtate, i. 216 


Fiduciary bequeſt forbidden by the ancient Roman law, ii. 258 
Fixfi : whether they were known to the ancient Germans, ii. 
376. Advantage of them, ii. 461. Changes made in them, 
li. 499. At will, it. 402. Why ay became hereditary, 
i. 104. Of reſumption, ii. 463. ature of them after 
the reign of Charles the Bald, ii. 502. Perpetuity of them 
eſtabliſhed in France earlier than in Germany, ii. 506, Why 
they have changed leſs in Germany than in France, ii. ibid. 
Civil laws upon this ſubject, ii. 516. Their origin, ii. 517. 
What it is to diſmember a fief,, ii. 513. (Inheritance of) 
its antiquity, ii. 459. Its effects in regard to the regal power, 
I. 499. And in regard to the laws on ſucceſſions, ii. 517. 
In regard to the laws of the barbarians, ii. 285, and to mar- 


riages, ü. 517, & ſeg. 
Fine, uſed in judgments, ii. 274, 285, 306, 312, 314. In 


caſes of appeal, ü. 321 
a No 3 Fines 


A 
Fines of alienation, (right of) how eſtabliſhed, il, 512 


Fiſcal (goods) what is underſtood by them, | ii. 402 
Florin, Dutch money, its value, ii. 101 


Fee, legiſlator of the Indians, explicatipn of his doctrine, ii, 18 
Fontenay (battle of) the conſequences of it in regard yo 2 
laws, | rn Tons * 490 
Force general, in whoſe hands. it may be placed, i. 8. Defens, 
five of ſtates, i. 190. Offenſive, i. 195. Relative 2 
| | 194 
Ferneſa (an iſland) at what age the religion of that country per- 
be a the Art mes, to bring — children * orld. ii. 145 
Fortune, law of honor upon this ſubject, 4 
France, number bf its inhabitants under Charles IX. ii. 164, 


Law made in this country to encourage propagation, ii. 166. 


low it was governed formerly, ii. 276. (Trade of) whether 


it is proper it ſnould be carried on by the nobility, ii. 18, 
and 19, Jadgwent ofthe prac of his kiogdom upon thi 
ead, ibid. 
Frankneſs, neceſſary in mortls, | i. 43. Ces. 
Dal, Ripuat ian, united with the Salian Franks, ii. 269. Their 
conqueſts, ii. 270, and 378. How they diſpoſed of them, ii. 
379. Whether they were friends of the Romans, ii. 275. 
Whether there were ſeveral orders of citizens among them, li. 
434, & eg. Set the word 1 3 
Freedom : what it is, ii, 416, %. In what caſe it could bg 
demanded, and in what caſe it c6uld not, ibid, 
Freedmen, their duty towards their patrons, i. 366. How they 
were treated at Rome, i. 367. More honbured ſometimes 
than the freemen, i, 367. Of the Volſci. their boldneſs, 
i. 366, Employed in the fea ſervice, by the Romans, ii. 62 
French, why they never could preſerve their conqueſts in Italy, 


i. 20 

Frugality, taken ſometimes for avarice, i. 30. (The love oh 
its effect, i. 59, & /eg. How it may be excited, i. 61. 
Ways to maintain it. I. 66, &/e. 


G / 
Gallantry, in whit eaſe allowed by honor, i. 43. Its origi, 
1. 


lj. 278. What it is, iid. How it increaſed, 279 
Gaal conquered by the Germans, ii. 378. Diviſion which the 
ade ; | 


conquerors made of it; ii. 379 
Geneva (law of it] with regard to the children of debtors who die 
. inſolvent, ; ; | ü. 15 
Genua, republic, propoſed as a model, | i. 18 


Germans, how they praftiſed hoſpitality, ii, 3. Their laws in 
relatiqn. t puniſhments, i. 133, and ii. 91. Kind of ſlavery 
admitted amongſt them, i. 356. Their marriages, i. 424+ 

IN | _ 


G 
& 


ii. 
Germany, 1 of) why eleQive, ii. 309. Its 8 


1 a 
to the point of honour, ii. 277, & 

32 their laws, ii, 273, — VS 
ancient manners, 


compared with that of Holland, c. 


; » 2 
Girk ; why inclined to marry, ii. 199. Whether the bon. 


of them-exceets that of boys, ii. 141. Sold in China, ii. 144. 
E to certain crowns, and not to others, ii. 513. Re- 
n of this difference, ii, 514. Since what time they have ſuc- 
ceeded to fiefs in default of male iſſue, ii. 513. A law which 
obliges them to declare their pregnancy to the magiſtrate, 


Ghry or magnanimity, whether it {s to be found in, a deſpotic 


rnment, 
dens by which hoes vera the wor! 
Gold, whether it be real wealth to have a great quantity of it, 
ti. 81, and 85, Prohibition of uſing it in ſupexfluities, ii. 85. 


1. 8 
4.1. 2 


Cauſe of the tar or leſſur quantity of and filver, 
li. 93- Coaſt, "whether the Ci | — us far as thi 


> ; M. 


amongſt children, i. 79. Ceffion of, or bankruptcy; in 
what goverument it may take place, i. 91. Whether it wag 
eſtabliſhed at Rome, id. iaſtic, or church lande how 
they were converted into fiefs, ii, 464. (Diviſion of) i. 104 


Government, the moſt conformable to nature, i. 9. To a ſingle 


town, i. 178. How many ſpecies there are, i. 11. Defini- 
tion of each, , Its nature, different from its principle, 
i. 27. It principle, what it is, i. 27, & %. From whence 
the principle of each government is derived, i. 28. Mode- 
rate, how it is ſupported, i. 38. Whether deſpotic power is 


| ſupported in the ſame manner, ibid, Cauſe of its corruption, 


i. 160, Eaſy to princes who leave all mana nt of affairs 
to a miniſter, i. 2g. Example of a pope to this purpoſe, ibid, 
Domeſtic, to whom it is intruſted in the Eaſt, i. 383. Its in- 


fluence in the political government, i. 125 
gn or long rabe, (dignity of) what rank it holds in France, 
ii. 
Cracchi; they change the conſtitution of Rome, i. 1 
— ral 


i. 194. Relative, ibid. (Idea of) annexed to 
a a 


the military profeſſion, | 


Gravina : his definition of the political and civil ſtate, ** 
Greeks, their exerciſes, i. 55. Effects thereof, i, 56. Their 


particular inſtitutions, i. 49. Reflection on theſe inſtitutions, 
| N. 4 i. $24 


—— ——ͤ—ͤ 


INDEX. 
1 52,” In what manner they pronounced judgment, i. 11D. 


Their policy to hinder too great a multiplication of inhabi- 


tants, ii. 145, 146. (Firſt) what ſort of were, ii, 188 
Grillon efaſcr > ae the duke of Tce, j. 45 
Guardians of morals, i. 70. Of the laws, ibid, 
Guardianſhip of a nobleman's children different from tutelage, 1i, 

PLL. EM In what it conſiſts, ibid. 
his conſtitution, how received, | ii. 287 


— exerciſes, the only employment of the Greeks, | 7 
b 


Their effect upon people's minds, e and i. 70. 
opinion the Romans had of them, 4 4 i. 172 


H. 


Hannibal; his conqueſts fatal to the Carthaginians, i. 203, Mo- 
tives of Hanno's conduct in regard to him, ibid. T up 
thaginians complain of him to the Romans, L $1 

Hanno: his navigation on the ocean, ii. 54. Whether this re 2. 

tion be worthy of credit, ii. 55. Anſwer to the objeQtions 


made againſt it. ii. 56 
Harmony neceſſary between the civil laws, Wc. and thoſe of te- 
ligion, HF. 184 
Heirs (orders of) inſtituted by Juſtinian, ili. 182. Civil laws of 
the Tartars upon this ſubject, „ z. 418 
Helotes, their employment among the Lacedæmonians, i. 55 
Henry VIII. his laws, i. 282, and ii. 220 


Himilco, a Carthaginian chief; he runs his ſhip a- ougd ii. 
His IT and ſettlements, - * ; 2 


| . opinion refuted, 


tes the exchange of other nations, i i 100 
— or Dutch; de ſentiments in the Eaſt-Indies, ii. 


77, and 10 

Hemage of vaſſals, ii i. 514. How eſtabliſhed, 977 ii 
Honeſt men : whether the tower ſort of people can be honeſt 
. when the leading men of the nation are knaves, i. 34. What 
is neceſſary to make a man honeſt, i. 35 
Honorifical (rites) in the churches, Their origin, Ii. 477 
Hauer: principle of monarchical government, i. 36. What it 
is, ibid. Uſeful though falſe, i. 36. Whether it takes place 
in deſpotie governments, i. 36, 37. Laws of, ibid. we ge 
Its whims, 1. 37, and 45. What actions it authoriſes or juſ- 
tifies, i. 43. The aim of military people, i. 98. (Point of) 
its origin, li, 275 
Hoſpitals, their utility, ii. 169. Deſtroyed in England by Heary 
VIII. it. 169. At Rome, ii, 170 
Hoſpitality leſs practiſed in trading countries than among the bar- 
barians, ii. Hoſpitality of the ancient Germans, ibid. 


- Lays of the Le code upon this ſubject, ibid, 
Hugh 


INDE X. 
Hagh Capes, how he obtained the crown of France, - li. 508 


Human (laws) their nature, | Dow fo 
Hungary nobility of this country how ſerviceable to the 
0 


Auſtria, i. 169, . 
Hunting : its influence on manners, ; i. 56 
Huſbands : advantage they might have at Rome, i. 437, and ii. 
154, & ſeq. And by the laws of the Viſigoths, i. 455. Pa- 
niſhed among the Romans for the incontinency of their wives, 
ii. 245- One wife permitted to have many huſbands, i. 373. 
Their privileges, ü. 153, & x. 


KK 


Japan: its trade com to that of Poland, i. 22, and 23. The 
impotency of its laws, i. * Its rigorous laws, i. 344. 
How rigidly theſe laws are obſerved, i. 224, and ii. 183 

Japaneſe, with what nations they trade, ii. 10. Their education, 
1. 124. What they think of pecuniary puniſhments, i. 133. 
What kind of children have a right to inherit in their coun- 
try, ii. 135. Cruelty of their emperors, i. 125, & . 
They hate chriſtianity, ii. 215. Why, ibid. 

Jaxartes, change which happened to this river, ii. 30 


. ii. 41 


2 ü 

Jealouſy (two ſorts of) definition of each, i. 383 
Jews (ancient) their commerce, and how they loſt it, ii. 31, 32. 

How far their fleets went, ibid. The end of their law, i. 220 
ews (modern) commerce was. transferred to their nation, ii. 73. 
They invent letters of exchange, ii. 75, Expoſed to the ca · 
price of other nations, ii. 73, 74. uſed in England, ii. 
73. Laws of the Viſigaths them, ii. 283 
lafion, neceſſary in laying duties on merchandiſes, i. 312, 


[amunities, common both to clergy and Jaity, ii. 427. 25 
churches; what is underſtood thereby, _ . U. 421 

Impoſls, See Taxes, 

[mpunity eſtabliſhed under ſome Greek — 5 i. 36 

ncontinency Contrary to nature, i. 382. Public; the conſeq 


uence 
of luxury, . i. 156 
ndemnity, in what caſe granted by the public to private people, 
li. 241. Right of indemnity, 424 ii. 205. 
dia, trade which the Romans had with that country, ii. 24. 


Whether it was advantageous to them, ii. 67, - What trade 
we carry on there, ii. 24. Nature of the trade of that coun- 
try, ibid. How far the Greeks penetrated into that country, 
ii. 47. Whether they were the firſt that traded thither, ii. 39. 
Anciently ſappoſed to be uninhabitable, ii. 41. Different 
Ways to go there, ii. 33. The ancient paſſage to that country, 


bid, 


ii, 172, C. | 


—_Cc +” CCS and hy 
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Sid. If ſeg. At what time of the they ſet out upon an 
India voyage, ii. 48. How lon ng hey were e vpon the rage, 
ti. 49. ConftroQion of the veſicle of thar country, » 33 

fm their Manners, ii. 24+ Their character, i ii. 48. Their 

ii. 192. Contradiction in their character, i. 331. 
— — And of their Inzinet, i. 


335; Obliged to TIP: Why ole Wes WE 
| 345 


Ius, river, ii. 40, and 41 
Induftry, meant of . it, i. 336. Of mankind, . 
proves the earth, 405 


Inequality, in a democragy, what may be the motive of eſtabliſh? 
© ing it, i. 65. Exceſſive, the ſource of diſorders in ariſtocracy, 

53: .o, 
Infranchiſement of ſlaves, the great citcumſpection 9 


Jaberitancer in what caſe it may be forbidden to have two, i. 0 

3 Joon (court of] whence it took its laws, ii. 292. Abe 

fi. 232 

of Venice, d 22 

E, Spa, he, a remonſtrance made to them 1 vn. 

3 of a ſingular nature, eſtabliſhed beter Cretan 
9 and 50. In what caſe they may be of ſervice, Lg 


1 itutions of St. Lewis, | how lon =_ ii. 3 
flection on theſe inſtitutions, ibid. and 333 . 
re Lewis, i. 
331. Why it is gh gy it, 333+ 334+ Defet 

12 33 


- this compilement, ii. 

Iy/alt offered by 22s 5 his l the bad 
that may attend it, I. 301 
Infurrefion : what it was, dt ee 2 . 6 
: 171, C. 
3 (lending upon): — it be bad in bel, ii. 120, 
hether it be the as uſury, ii. 121. Greater by 
Senn . 

America, 

Interpretation of laws : in what caſe it does not take place, i. Ling Kings o 
g, in what caſe dangerous, i. 17. Forbidden at Rom What 


and upon what occaſſon, i, 12 


See 
ent, (inhabitants of) their genius, 
_ from what arder they were chofen at Rome, i. 1 22 7 
- Change made in this article by the Gracch), 
what condition they ought to be, i. 225. Exception 
certain number of them, i. 224. At what time they — i 
judge alone, ii. + The king's judges, . ui. 419 
Jed given b prince; the ſource of abuſes, i. 114 
They bey ought to be fxedand hy to the letters 
Uk 


INDE X. 


law, i. 118. n i. » 256. | 
= — © fs i. 109- How in Bapland, 5 — 
in France, when the cuſtom of judicial combats prevailed, ii. 


os, e. Manner of f t in , 
3 9 fey anner of paſſing judgmen SR 


110. By » i. 2960. By peers, ab 
2, & eq. By the croſs, at what time they were in uſe, ii 
* Oded eee 2 


Fubicial power, to whom it ought to be i. 224. How 
it may be ſoftened, ibid. Whether it d be united to the 
legiſlative power, i. 231, & ſeg. To whom committed amongſt 
— inſt W Againft high weak? 
Julian laws, | A. 15 

1. 281. Aae thi fa in r. 


great qualities, 
Juriſdictius of the lords, ii. 408. 
tent of the latter, ibid. 


of juriſdictions, its origin, ii. 418. Annexed to the 
fefa, it. 419. Its antiquity, ji. 423. Whether it was uſurped 
the | il, 420, and 423 
Joffice (relations of) antecedent to laws, i. 3. Examples of 
' theſe relations, ibid. (Set forms of) neceſſary to liberty, ii. 
$3 In what caſe they are contrary to it, ibid. In what 
there are too few of theſe forms, i. 107, (Set forms of) 

at the time of the judicial combats, ii. 281, & eg. * 


. 

Jaſtinian, (emperor) puts a ſtop to the ordinary courſe of juſtice 

1. 115. or an ons hereof, ibid. He aboliſhes a law 

of Conſtantine, ii. 156. Laws of his enaQting, contrary to 

the Papian law, ii, 161. His laws on divorce, ii. 230. On 

the ſucceſſion of women, ü. 267 

K. 

Kings of Rome, their authority, i. 242, . Of the Franks, 
what oy made uſe of for a diadem, i. 424. Their marri- 
ages, ibid. When they became of age, i. 425. Why the 
time of majority changed, i. 427, 428. Formalities obſerved 
at their becoming of age, i. 426, 427. At what age they 
were capable of governing by themſelves, ibid. 

Drained judicial „i. 260, & /e. 
Bad effect of this innovation, ibid. Tidy were theide heater: 
ef the public revenues, . 263 


Þo 


INDEX: 
1. 
Lacedememians : laws which Lycurgus gave them, i. 49 and 


Happy with their laws, i. 177. They ſubmit the laſt to th — 
Macedonians, i. 50. End or view of their government, i. le 
220. How many citizens were obliged to be at their aſſem- E 
blies, i. 12. Irregular puniſhments eſtabliſned at Lacedzmoy, * 
i. 119. Character of theſe people, 2 Fogg i. 437 * 
Landi, (diviſion of) why eſtabliſned by ancient legiſlators, i. 62, Tt 
In what caſe it may take place, ibid. and 68. How it may the 
be ſupported, i. 62 and 64. Whether it was proper to make * 
. a new one when the old one was confounded, i. 140. Re. 3 
- eſtabliſhed by Servius Tullius, ii. 255, Between the Bar- - 
barians and the Romans, ii. 382, 1 it was regulated, the 
ibid, Whether it is ſufficient chat this diviſfion be equal in Wi 2, , 
Democracies, i. 68. (Cultivation of) its advantage, ii. $6, Leriſl 
Its relation to liberty, i. 402. State of the people who d 
not cultivate their lands, i. 382. (Sale of) judgment of the | 129 
. Jaws by which it is prohibited in certain countries, ii. +16, ſho 
U — to 8 church, ii. 389. Cenſual, ii. 399. Which ar —1 
. peopled, | i. 1 | 
Tov, (Mr.) his ignorance both of a republican and a monarchicl I Rt 
conſtitution, 125 i. 24 2 
Lews: what they are, i. 1. Qf all beings, i. Poſſible before i 
dere were intelligent beings, i. 2. Primitive of partie WW WI. 
intelligent beings, i. 3. Natural, i. 5. Poſitive, i. 7. Poli ; 
tical and civil, they ought to be adapted to the people for a5 
whom they are made, i. 9, and 452. Civil, more ſimple Bae 
in deſpotic government, than in monarchies, i. 103. Some- B b 
times contrary to the laws of nature, ij. 220. Criminal, 1 WA ; * 
ſimple in monarchies and in republics, than in deſpotic go 2 
veruments, i. 107. Penal in point of religion, ii. 211. Lojers 3 
Their effect, ii, 212. Divine, ii. 219. Sumptuary, i. 1% : bm bs 
Ancient French, i. 120. Perſonal of the Barbarians, ii. 27; fours: 
Origin of theſe laws, ibid. Relative to the eſtabliſhed go 2 


vernment, i. 9. To the principle of each ernment f 
i. 27. To the diſtempers of the climate, i. 338. end the oe Lewis ( 


cupations of mankind, i. 406. To manners and cuſtoms, i — . 
452. Other relations of laws, i. 9. Conſidered in their rel A 


tion to commerce, ii. 1. To money, ii. 88. To the nun 
ber of inhabitants, ii. 131. By which mankind are govem tran) 
ad, ii. 218, (Multiplicity of) uſeleſs in a deſpotic govert 
ment, i. 83, and 104, & /eg. Uſeful in a monarchy, 1. 1: 
They ſupply the place of virtue in a monarchy, i. 33. (5 
of) what fort it ought to be, ii. 364. & /eg. (Compoſition of 
rules to be obſerved therein, ibid. & ſeg, How they becest 
uſeleſs, it. 368, Whether thoſe which appear the E hat 


al wi 
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* DEN 
| the ſame effects, ii. 353, Whether they have als 
the motive, ii. 355. Goa, whether — — 
duce good effects, ii. 445. Whether they ought to correct 
every thing, i. 437. Contrary to the views of the legiſlator, 
ji. 352+ ich deprive-a fingle perſon of liberty, to pre- 
ſerve it for the whole community, i. 291. Prohibiting peo- 

from keeping above a certain ſam of money in theit 
Law of Nationr: whether all countries have one, i. 8. Why ir 
is not ſo ſtrictly obſerved by deſpotic princes, as by others, 
i. $4. The only one followed by people who do not cultivate 
the carth, : 7. 408 
Laws of the Lombardi, ii. 270. Idea of thoſe laws, ü. 281 
Laws of judicial combats, _ . ii. 280, & 78. 
L of people ; ke cuſe and effects, i. 438, 439. Of 
the ſoul, from whence it riſes, ii. 184 
Learning, rous in a deſpotic government, 


47 


danp : i. 
Legiſlative do: whether it ought to be always aſſembled, i. 


229. Whether it can afſemble of itſelf, i. 230. Whether it 

has a right to ſtay the executive power, i. 231. it 
ſhould have a right of judging the executive „ i. ibid, 
Its authority, with regard to the levying of money, i. 235 
With regard to the armies, ibid. To whom intruſted at 
Rome, | 3 

Legiſlator;: how they confine man to his duty, i. 4. With — 
ſpirit they ought to compoſe their laws, 1. 59, and ii. 350. 
What ought to do in regard to the vices of the climate, 
i. 333. t —_— they ought to have for the nature of 
things, ii. 369. Theit paſſions influence their laws, i. 372 

Lending at intereſt, ii. 120. Whether it be lawful, ii. 121, and 126, 
By contract, ii. 122. See {nterefe. 

Lenity : the effect of mediocrity: in what government it is to be 


: found, | Fe i. 119 

eers ; law of Rotharis againſt them, | TT 

Leproy : in what countries it was known, i. 328. Laws 01A 
Jews upon this ſubject, from whence borrowed, ibid. By 
whom brought into Europe, ibid. & ſeg. 

Lewis (Saint) aboliſhes judicial combats, ii. 316. Changes the 
law proceedings of his time, ibid. & ſeg. His inſtitutions, 
ü. 317, and 333. See [nftitutions. His regulations with re- 
gard to the courts of the barons, ii. 317. How they were re- 
ceived, it, 318. He cauſes the books of the Roman law to be 
tranſlated i 


, | L 334 
tberty : abuſe of it, i. 318. Reftored to the Romans by Sylla, 
i. 29. Natural to the northern nations, ii. 26. Inſupporta- 
ble to ſome nations, i. 434. Extreme, — i. -= 1 
Of commerce, in what it conſifls, ii. 13. ow d 
id. Political; its different ſignifications, i. 218. In 

whe: 


t N DE X. 
e ie coals, |. 21g, . Its relation to the cond!: q 


' . tution of the government, , and 219, Its relation to 
de ſubjeR, i. 268, METS whether it always fol | 
EET InP Philoſophical, in_what& con ; 
1. 186, aud ii. — 


Linus the Fit, 
Litigi (aw); den of handled in Turkey, and why, i. 10; 
jafice, ii. 313, 8 and S & jy. 


of dia of julie 7 ix. Obliged ws oc lend 0 
to 


of ie aa & 
oy === loſt their 8555 e ii. 36 ., Whether they 
Amended by gun 


alone, ii. 
Lot (aftage of : def fre in itſelf, 4. 15. 

'® legiſlators; 5 + Oughi next take place in dn aft 
Ce AG 


i. 21 
| Luxury: ſipport of commerce in a monarchical | ment, ii, 

Source of) ii. 28, and i. 137, & ſeg. itud. 
— — eftablithed in A li. a8. (Fo 
s 157, & BROS 
of towns, i. 138. (Bad eſfect of) in a 


1.70 


139. Its p among the Romans, i. 1 Neceſſary u 
a monarchy, I. 141, and 142. And in ſlates, i; 
143. Neceflary in England and France, i. 145. Of reli 
gion, ii. 208 

idea of their 


ublic, i. 188, %%. © Their re 2 

e r dorms 
t wa, i. 4 uppoſe, 

Theis efech, i i. 71. ES Mr. Pen, rok, i. 51 

* ſubdued by Cyrus, how treated by this prince, i. 20 

e puniſhed with death in Japan, i. 124. Why to give the 

e is reckoned an affront; ii. 276 

Ly/ander ; how he treats the Athenians whom he had taken pri 

— i. 123. The reaſon he gives for — ibii 


M. 6 
Mathiavel: to what cauſe he attributes the loſs of the liberty 


Florence. i. in 
Machiaweliſm : we begin to recover from it every day, i. ) 

Machines, uſeful for ſupplying the labour of man, i. 355 
Whether thoſe which render the manufactures more imple 
are always uſeful, ' ü. 146 
Magicians odious to ſociety, i. 275. A certain magician puniſhe 
in conſequence of a revelation made to a biſhop, i. 20 
Magifra 


Foun. 2m DÞ Gyn moo we = ENS *E 82 


45 


. } 2 how 3 be * L 10 2 
ee 


2 10 accept. of it, i. 97. Civil, and mili- 
1 | » 8 8 L 99 
| rates ſubject to the laws in a democraty, i. 28. Of Athens; 
6 Mere before. and after their magi » L 16. In — 
5 government a ſiggle magiſtrate may be allowed, i. 116 
4 Mahomet : his law in re rd ta reconciliations, il; 187. To the 
od uſe of wine, i. 337+ this law is proper 8 
| A 222 
— Mohemetans : why they puſhed on their conqueſts 1 
or caſe; i. 337+ Zealous for their religion, u, 216, They 
2 2 the uſe af ſlavery, i. 346. Their contemplative 
— 1 


ife, ? Nu. 18 
- Majeraſgo, or primogeniture, (right of) ought not to take place 
in an le 77 


„ eb, or becoming of age, beginz-earlivt in warm countries, 
yt Max, (laws of) how they are invariable, 5.5. His fate con- 


7 dered as that of an intelligent being, i Confidered after 
a the eſtabliſhment .of ſociery, i. 56. Barn to pleaſs his fellow- 
the creatures, i. 44. Of honour, what. is und by this word 

; in a monarchy,” = your or 
7 Mannes or cuſtoms : what they are, i. 445, and 446: They 
* are unalterable in China, i. 442. How they may be changed, 
eli ; | 4 1. 443 
208 Manetrs, | ii. 393» 394 


| ManafaQures, always uſeful, i. 143 
bi il Pins ir, how tonkderd by the Romans, i. 6 Av 

| by us, ii. 
— the nearett relation and.the heiref, why or- 


4 dained among fome nations, i. 63. Where it took place, ibiz; 
the Between and fiſter ordained at Athens, ibid. And with 
276 What view, ibid. Between patricians and plebeians forbidden 
pri by a lav, i. 73. Deſect of that law, ibid. Why eſtabliſhed; 
11 ij, 132. Its advantage for propagation, ibid. What induces 
people to it, ii. 139; How deſpotic princes abuſe it, i. 89. 

Subject to the laws of religion, and to the civil laws, ii. 23 2, 
233. Conſent of parents neceflary for contracting it, ii. 136, - 

ty 6 137. Forbidden, ii. 234. Laws of the Romans to encourage 
Iz it, ii. 148, 149. Of ſavages, and paſtoral people, i. 49. Till 


- what age they were allowed to marry at Rome ii. 1 
i. 75 Marſeilles, its fityation, ii. 6. Character of its inhabitants, bo 


L. Rival of Carthage, ii. 39. Why fo faithful to che Romans, 

4 4 ii, 60. Its riches are increaſed by the rain of Carthage and 
nile | Corinth, ibid. Its conſtitution. commended, 1, 164 
** Mer (dignity of) rendered for life, ii. 444. Its origin, ii. 
n 45%½% How united to the regal dignity, ii. 478. The king's 


mayors 


I. N DEAN. 
| mayors Jiſtin from the mayors of che kingdom, il. 46 fü 
Mayors of the palace; their original authority, ii. 4 6. Ma 
| were afterwards, and at the end of the A U. 451, 
427» & ſeq. Their behaviour towards the nobility, ii, 
. 456, & /, 
Medal: plated : what they are, u. 114 
Men (number of) relative to the cultivation of unde, 1. 407 
Free to whom this name was uſually given, ii. 403. Their 
fituation in the French monarchy, i. 391. Their 
ſervice, ii. 403. Rights of the prince in 2 ＋ to them, ii. 
409 · Ho they were ſeized of fes, 319, and 425 
Mercbhanti: in what vernment they have "nod of -a ſoſe 
uard, i. 314. Why they are more enterpriſing in republics 
a L in monarchies, ii. 5. (Companies of) in what govern- 
ment they are proper, ii. 11 and 12. Whether they are 
always advantageous, ibid. Conſtrained in favour of com- 
merce, ii. 11. Whether it is proper they ſhould be admitted 


urchaſe a title of nobility, ii. 19 
1 per for a common on uy ii, 89 


8. E: FF. DDr 


Miley employments ; whether they ought - be joi — kn 
n in the ſame ön, . vernment 


eſtabliſhed the emperors, i. 129. (Men oaght to be da 
checked, 1. 98, 99 Wil 
Militia French, in the earlieſt times of the monerchy, 1, 40 ſtat 
Mill: (water ü. 144 ſev, 
Mine of precious ſtones, diſcovered in China; why ſhut up, reſſ 
i. 146. Of filver in Spain, ii. 57. In _ Pyrenean moun- WW ont: 
tains, ibid. OF Germany and 4 i. 355, and ii. 15 beir 
Of America, ii. 80, f. and ow hs Indians ex VII 
tract the gold from thence, ii. 325 — of their pro- 0 
duct, ii. . Their uſe, No ibid. &i Moral. 
Mini ſters abler in monarchies in deſpotis vernments, |. agre 
> They ought not to be Judges, F i. 115 Merals 

| Miterity, long at Rome, i. 71. Why, ibi ment 
Min: his laws ; what they ſuppoſe, k. 33. His maritin & + 
power, it. 3 oy 
Moderation, what it is, i. 33, and 72. Neceſſary in an arif tions, 
cracy, ibid, Of the Romans, in puniſhments, i. 12 tions, 


Modefty violated in the puniſhment of crimes, among a certal 
people, and under I iberius, i. 287. Of flaves, ſecured 

| the laws, i. 357, 358. Natural, i. 381 
Monarchs, compared to the ſea, i. 23. Happier than deſpote 
1 i. 82. Whether they ought to fit in judgment then 
ſelves, ii. 112, 113, and 243. How they ought to govern 

4, 298, 299. Regard which they owe to their 1 i. 300 
Monarch 


INI D E. X. 
Monarchy ; its laws relative to the conſtitution, i, 21, 22, Nav 
ture of its government, ibid. & ſeg. Its advantage over re- 
publics, i, 79. - And over a deſpotic government, i. 80. Its 
excellency, . ibid, Its diſtinctive properties, i. 178. Its end 
or view, i, 224, Its felicity, i. 298, 299, Neceſſity of the 
intermediate powers &c. in a monarchy, i. 21, and GI. Ne- 
ceſſity of a depoſitary of the laws in a monarchy, i, 24, 
How it is corrupted, i, 166. Conſequences of this corruption, 
i, 167. How it provides for its ſecurity, i, 190. Whether 
it ought to make conqueſts, i, 202. Whether the ancients 
had a right idea of it, ii. 266, and 269. How monarchies 
were formed, 1i. 267, Univerſal, whetherit be advantageous 


n to a prince to aim at it, i. 192. Ancient monarchies of 
g Greece, i, 241. How the three powers were there diſtri- 
f buted, ibid. Monarchy of the kings of Rome, i. 242, 243. 
5 How the three powers were there diſtributed, ibid, French, 
4 why hereditary, ü ii. 50g 
9 Monafteries, | ii. 206 
9 Money : whether the raiſing of it ought to be intruſted to the 
* executive power, i. 235. Its neceſſity, ii. 88, 89. Its uſe, 
1 ü. 88, 8 /g. Ancient of the Athenians, ii. 89. And of 
mt the Romans, ibid. Ideal and real; definition of each, ii. 
* 2, Ideal; why ſubſtituted in the place of real, ibid. Real, 
ot what caſe. preferable ta the other, 1644. (Variations of) 
he dangerous, ii. 93, and 10g, 110. (Recoining of) its effects 
99 with regard to the exchange, ii. 107, With regard to the 
10 ſtate, ii. 109, With regard to the ſpecie, ibid. Altered under 


ſeveral emperors, ii. 114. Proceedings of the Romans with 
reſpect to money, ii. 110, and 114 
ah Monks; cauſe of their attachment to their order, i. 359. Of their 
85 being inclinable to ſeverity, i. 119. Deſtroyed by Henry 
* VIII. ü. 169. In what country their inſtitution began, i. 334 
pro- Men/oons : they prevail in the Indian ſeas, ii. 48 
4 Merality (laws of) recal mankind to themſelves, i. 4. Are 

agreeable to thoſe of religion, ii. 178 
Merali, never ſo pure in monarchies as in republican govern- 


hid, ments, i. 43. What crimes are prejudicial to them, i. 271 
Ow & /egq. How they ought to be puniſhed, ibid. Leſs firi 
i. 3 now than formerly, i. 149, 150. Morals or manners of na- 
1175 tions, what they are, i. 445. (Change of) cauſe of revolu- 
19 tions, i. 441, Diſtinct from laws and cuſtoms, i. 445 
n r tmain (lands —_—— origin, an. 
ed by Res: wildom of his laws, ii. 201. His laws with regard to 
. ſlaves, i. 36 


, | i. 364 
Maher Country; conſidered in relation to its colony, ii. 78. Its 
trade with the colony. | ' ibid, 
all, effefs ; in what they conkiſt, ii, 20. To whom they 
belong, | ibid. 


Vor. II. O o Moyntaing 


IN DE N 

Mountains of ſilver, e: B. 65 
Murder, how puniſhed among the ancient Greeks, ii. 188 
Muſcovites, why they fell themſelves, i. 353 
Maſcouy: its laws an obſtruction to its trade, ii. 115. Ito coals 
tution in regard to the ſucceſſion of the empire, i. 88, (Em. 
perors of) endeavour to moderate their deſpotic power, i. 86 
Meſs its influence on manners, i. 53, & ſeg. On ſouls, i. 5. 
Neceſſary among the Greeks, | i. 56 


N. 
_ . Nations; how they ought to act towards one another in peace 


and war, i. 7,8 
Navigation, of the ancients, how far it proceeded, ii. 49. [t C 
. progreſs, ibid. & /g. Of Europe, its influence on the nun- 

bor of inhabitants of Europe, ii. 165. On rivers forbidden 

by an ancient law of the Gebres, ü. 196 
Negroes : whether we have a right to inſlave them, i. 352. Of 

the coaſt of Africa; what fort of money they make uſe 0, 

ii, 


. : 
Nero (the em ) forms a project of aboliſhing all impoſts, i, 
wk. Whither he AA duty of the ſive and — 


part ariſing from the ſale of ſlaves, i. zu O. 
Nobility : they are inveſted with the whole authority in a 
ariſtocracy, i. 18. A ſenate is neceſſary among them, ili Oh 
Functions of this ſenate, ibid. How they reſtrain the pevple 
in an ariſtocratical government, i. 32. How they may u. * 


ſtrain themſelves, ibid. Whether they ought to affect es 
ternal diſtinctions, i. 72. Whether it is proper that the 
ſhould collect the taxes in an ariſtocracy, i. 74. Means d 
making them avoid extreme poverty and exorbitant riches 
i. 76, 77. What ſhare they ought to have in the diftributia 
of the three powers, i. 228, & e. By whom they ought 
to be tried, i. 232. Diſtinct from the ingenui and the flares 
i. 370. 'They are eſſential to a monarchy, i. 22. Then 
lation they ſtand in to the monarch, ibid. What is md 
ſtrongly recommended to them by honor, i. 46. - Whethe 
they ought to be permitted to trade, i. 75. and ii. 18. Thy 
are the child and parent of honor, i. 78. They are the bow 
that connects the prince and his people, ibid. They are tt 
ſupport of the throne, i. 169. French: their fituarion, 
18, 19. Their antiquity, ii. 4 
obleneſs requiſite in our virtues, i. 4% 
| | Normans: their depredations put an end to the diſputes of % 
* clergy and the nobility, ü. 4 
| North (people of the) compared to thoſe of the ſouth, i. 3 
2 | & ſeq. and ii. 25, 26. Their temperament, i. 326, 3 
; How they are actuated by love, i. 330, They make! 
| Ami 


I. 9 


admirable ſtand againſt the Romans, and at length ſubyert 
that empire, i. 332. Why ſo much inhabited, i, 402 


O. 


by) in what caſe it might be uſed, i. 453, By what laws it 
was authorized, ii. 291, & /eg. Maintained by the clergy, 

| | i, 2 ſeg. 
Obedience, different in moderate and deſpotic — i. 4 
recommended by honor, in monarchies, i. 45. What limits are 
preſcribed to it by honor, ibid. The moſt paſſive, in.what go- 
vernment it is requiſite, i. 39, What it ſuppoſes both in him 


* that commands, and in him that obeys, i. 47 
10 Osconomy, the ſupport of commerce in republics, ii. 4, 5. (Com- 
. merce of) in what it conſiſts, ii. 4. ether it is proper for 
den monarchies, ii. 4, Fo Nations that have carried on this com- 
196 merce, ii. 6, Their origin, ii. 7, Whether it is proper to 
0f reſtraig this commerce, ii, 9, 10. Inſtitutions adapted to this 

commerce, ii. 11 

17 men honoured at Sparta, i. 69 


Dypian law ; the defign of it, i. 156, Ferment in the ſenate 
upon the womeny inſiſting on the revocation of this law, ibid. 
Orders of a deſpotic prince, can neither be eluded, nor contra- 
died, i. 40 
Oftraciſm : according to what laws it ought to be conſidered, ii. 
244, and 354. Againſt whom it was uſed at Athens, ii. 


245- Miſchief it did at Syracuſe, ü. 354 

Oxus (river) its ancient ſtate, ii. 29. Why it runs no longer 

into the Caſpian ſea, | li. 30 
P. 


Paper; its uſe in regard to money, 1. 90 
Pajian (law) enacted under Augoſtus, ii. 152. Softened by Ti- 

ius, ii. 157. The deſign of it, ii. 265, 266. 
Paradex of the ancients in regard to manners explained, i. 53, 


- 
Paraguay, propoſed for a model, Wa 
Paramount 45 how the — juriſdiction devolved to 82 
il. 307, nA to their court, ii. 312, - 
Pardon & a Ck m_ never be mentioned to the king of 
Perſia, i. 40. The power of granting it, to whom it belongs, 
i. 113, How it is loſt, ibid. Its ibis. (Letters of) 
| WY. 
Parliament (French): what kind of juriſdiction it had formerly, 
ii. 337. Made a permanent, or fixed body, ibid, Origin of 
different parliaments, a 1 ibid. 
Paſſions deſcend from facher to ſon, i, 49 
Patricjans : their prerogatives under the kings of Rome, i. 245, 
Oo 2 raiſe 


tr 


Oath, how greatly regarded by the Romans, 1 90. (Trial 


TN o 1 
raiſe the jealouſy of the Plebeians, ibid. Humbled by Servi 
Tullius, : 


| i. 246 
Peace: in what caſe it would be the firſt law of nature, i. 5, 


Between the Muſcovites and the Turks; motive which hur- 
ried the Turks to conclude it, i. 85, Between Gelo =. 
Syracuſe, and the Carthaginians, i. 201. The natural 
8 ah - 2 8 * 
Peers were e a party in appeal, ii. 305. v, ibid, 
Their fate, if overcome, ii. 306, 307. Appealed of default 
of juſtice, EG : ü. 313, 314 
Pegu : principal points of the religion of this country, © 11. 179 
Pen (Mr.) compared to Lycurgus, i. 51. The principal aim of 
his laws, CIS OR ibid, 
Penance; © ii. 182 
People, Att a democracy inveſted wi overeign power, i. 11. 
hat they ou he 66 do of themſelves, i. 12. at by mi- 
niſters, ibid. They _—_— have the chooſing of their mi- 
niſters, i. 13. And of the ſenators, ibid. Their diſcern- 
ment, ibid. and i. 227. Whether they are capable of the 
adminiſtration themſelyes, i. 14. (The lower ſort of) ought 
to be directed by thoſe of a higher rank, i. 17. They act 
through paſſion, ibid. How the diviſion of the people into 
certain claſſes influences the government, i. 14. Whether they 
have a right to make laws, and on what occafion, i. 17. In 
an ariſtocracy, what ſhare they ought to have in the govern- 
ment, i. 18. Of whom they receive the laws, i. 32. They 
ought to know what becomes of the public- money, i. 74. 
Difficult for them to be virtuous in a monarchy, i. 34. Under 
a . prince they are in a ſtate of ſlavery, i. 83, & ſq. 
Cauſe of their corruption, i. 164. Their ſafety is the ſupreme 


law, ii. 24 


4 
| Pepin: (king) under what pretence he makes himſelf * — 


Neuſtria and Burgundy, ii. 465, He becomes maſter of the 
monarchy, ibid. His laws in favour of the clergy, ii. 469. 
Divides his kingdom among his children, ii. 480 
Pepins (the family of the) ſhew a regard to the clergy, ii. 469 
Periecians, manured the land for the Cretans,, i. 55 
Perfia (kings of) their orders are irrevocable, i. 40. (Cuſtom 
of) with regard to going out of the kingdom, i. 303 
Perſians : the extent of their empire, ii. 39. Their power re- 
duced by the Greeks, ibid. Their commerce, ii. 40, 41 
Phenicians, their trade; it renders them neceſſary to all other 
nations, | ii. py 

Philo : explication of a paſſage of this author, concerning t 
marriage of the Athenians and Lacedzmonians, i. 63, 64 
Phyficians, puniſhed at Rome for their negligence, 725 
: P 7 
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I N DE X 
Plague, common in Egypt, i. 340. Laws to prevent its ſpread · 
ps ibid. Behavies of the Turks in this reſped, 774 
Plato: judgment of his laws, i. 50, and 53. His opinion of 
muſic confirmed by Ariſtotle, i. 54. Ot 4 — i, 95. Of 
the venality of employments, i. 100. His complaints in re- 
7 to trade, ii. 2. What he ſays of trading towns, ii. 17 
Plebrians : they were made capable of being raiſed to public 
offices at Rome, i. 14. And yet rarely choſen, ibid. and 
174. At what time they obtained the privilege of judging 
the patricians, i. 249. How they made themſelves mafters 
of the ſuffrages, i. 248, 249 
Plebiſcita ; what they were, we i. 252 
Plutarch: his opinion in regard to muſic, ii. 54. What he ſays 
of the Thebans, : | " '& $7 
Poets ſatyrical, puniſhed with death by the decemvirs, i. 128 
Poland: judgment of its government, i. 21. View or end of 
its laws, 1. 221. Its riches and commerce, It. 22 


Police: its regulations diſtinct from the civil laws, i, 220. The 


defign of it, ibid. 
Politeneſs neceſſary in our behaviour, i. 44. From whence it is 
derived, ibid, When it is moſt generally to be found, ibid. 
It is as — to thoſe by whom, as to thoſe towards whom, 
it is praſtifed, op 


0. 
Political law; its definition, i. 7. State, what it is, i. 8. Power, 


what it comprehends, ibid. Body, depoſitary of the laws in a 
monarchy, i. 24. Laws, diſtin from the civil laws and the 
laws of nations, ' ii. 246 
Polygamy ; its relation to the climate, i. 371. Occafion of 
uxury, i. 372. Whether it is uſeful to mankind, i. 375, - 
Bad effect of polygamy, ibid. & /eg. When once eftabliſhed 
in a country, it ought not to be aboliſhed without ſome pre- 


cautions, | MN. 231 
Pontificate, diſtin from the empire, ii, 208 
Pork, forbidden in certain countries, uſed in others, ii. 195 
Port free: uſeful in an economical commerce, ii. 12 
Pertions or dowries of women, different in different — 

i. 186, 1 
Portugueſe : they diſcover the moſt — of Ales, Y 
2 Their trade to the Eaft-Indies, ibi They meet the 
'S il. 77 


paniard 

Poverty of the people, ii, 876 How many ſorts there are, ibid. 
Effects of each, ibid. the ſubjects, whether it contributes 
— render families more numerous, ii. 140. In what it con- 
5, ii. 22 
Power different in a deſpotic prince and a monarch, i. 40. Has 
need of being checked, i. 220. Three ſorts of power in a 
ſtate, i. 221. Whether they ought to be united in the ſame 
perſon or the ſame body, i. 222. Effect of this union, i. 223. 
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. Primogeniture, ſee ſeniori 


I N D E X. 

Effecꝭ of their diſunion, i. 234, 235: To whom th 
to be intruſted, i. 227, & ſeg. How diſtributed in Eng 

i. 221, & ſig. How in the Roman republic, i. 247, 
In the Roman province, I. 264, Ces. 
Power of reſolving and rej ing, what is underſtood by it, i. 228 
In whoſe hands it ought to be lodged, ibid. & eg. Its uſe, 
þ * * ibid. and . 3 

wer of redemption; dangerous in an ariſtocracy, i. 77. 
ful in mo ies, i. 78. At what time it could ale place, 


| | 1. 518, 
Pretors : they deviſe new forms of actions, i. 111. They ſuc- 
| _ the conſuls as judges, i. 255. How they adminiſtered 
juſtice, | | | i. 256 
—ů what is underſtood by them, ii. 448. Their — 
ibid, By whom aboliſhed, i. 449. Abuſe made of them, 


ii. 490, C.. 

Precept of religion, diſtin from counſels, ii. 178 
Prerogatives of the nobility, whether it is proper they ſhould be 
communicated to the common people, - i. 78 
Preſents : uſed in deſpotic governments, L 04s 95. Odious in 
monarehies and republics, i. gg. Law of the Romans _ 
this ſubjeR, ibid. 
Preſumption of the law, ii. 368. Of the judges; ibid, 
Price of things: how it may be fixed, | ü. 95 


Pride, is the cauſe of our politeneſs, i. 44. Of courtiers, its 
cauſe, and different degrees, i. 44, 45- Dangerous in a go- 
vernment, a i. 438 

Priefts, why inſtituted, ii, 203. Their functions, ibid. Se- 
parate from the reſt of manki | ; ibid, 

Princes, the ſource of ul, power in a monarchy, i. 22. In what 
their real power conſiſts, i. 191. Whether it is proper for 
them to engage in commerce, ii. 17. Their authority in 
fixing the value of money, ii. 98. Their reſpective ſituation, 
compared to one another, ii. 246 

Principle of government, diſtinct from its nature, i. 27. Of 
democracy, i. 28, Of ariſtocracy, i. 31. Of monarchy, 
i. 35. Of deſpotic government, i. 38. Eee, reſulting from 
the goodneſs and corruption of the principles of government, 
i. 58, eg. How they are corrupted, 11. 59, & ſeg. Means 
of 8 them, i. 176, and 180, & /. 

Priſoner: : (a deſpotic prince) loſes all his authority, i. 84 

Privileges, — — in monarchies, i. 105, Excluſive, are not 
always proper in trade, ii. 11, 18. 

Prebity of the Roman people, i. 120 

Proceedings at law formerly public, ii. 323, 324. How 
became ſecret, ibid. Epocha of this change, 1 Lo 

( 


— . W 


IND E X. 


Proceſs between the Portugueſe and Spaniards, on what occaſion, 
ii. 77. By whom adjudged, | ibid. 
Profeſſions : each has its 3 lot, i. 325. Whether it is 
roper that every ſon ſhould continue in the ſame profeſſion as 
his father it. 19. Whether this will make him ſucceed better 
in it, | ibid, 
Proof negative, in what law admitted, ii. 291, ig. and 301. 
jected by the ſpiritual courts, i. 304. Is the occaſion of 
the cuſtom of judicial combats, ii. 294, and 304. Inſuffiei- 
ency of this proof, | li. 300, & ſag. 
Propagation of mankind : how it may be . by legiſla- 
tors, ii. 144. Of religion; obſtacles it may meet with, ii. ,216 
Proſeriptions, i. 2 
Proſecutor 2 unknown to the ancients, ii. 327, & ſig. 
His function, ibid. At what time this office began, ii. 329 
Proſtitution, contrary to propagation, li. 132, . 
Public (good) in what caſe it ought to take place of that of the 
individual, ti. 240 
Puniſoments : their difference in regard to the nobleman and the 
peaſant, i. 120. In what caſe aboliſhed at Rome, ibid. and 
129. Exceſſive, their imperſection, i. 124. They are con- 
ed with the nature of the government, i. 127. Divided 
into three claſſes, i. 129. Their nature ought to be propor- 
tioned r that of = * IA & —— 270. _ 
niary, i, 133. Corporal, ibid. i incontinency 
women, 1-9 Of death ; why lawful, i. 349. — 
celibacy, ii. 154. Againſt marriages, ij. 157. - 
ent agai witneſſes, ii. 357. Reaſon of this difference, 
ibid. My. Conduct of 11 in reſpect to puniſhments, 
i. 118. Too frequent are the forerunners of revolutions in 
China, ibid. In what countries puniſhments ought to be more 
or leſs ſevere, i. 118, 119. Abuſe that may be made of them, 
i. 122, 123. Of breaking on the wheel, why invented, i. 122. 
Whether it has the deſired effect, ibid. Whether they ought 
to be the ſame for thoſe who only rob, and thoſe who add mur- 


der to robbery, i. 132. Their effects, L 447» 448 
3 


2 


ufions in regard to the relation of Jaws to the principal of go- 
JON 1. 97. Solution of theſe 4 ions, ibid. & /eg. 
| Perpetual, what they were, i. 152, 2a © 259, 260. Effet of 

their eſtabliſhment, in regard to the domeſtic tribunal, i. 152. 
Of fact, by whom determined at Rome, i. 256. — 
by whom judged, ibid. 
Rueflors, choſen at Rome to adminiſter juſtice, i. 239. What 
ſhare the ſenate had in the nomination of the queſiors ibid. 
Of paricide, | ibid, 
Oo4 R. 


IN D E X. 
we” 


Rack or torture of crintinals; whether it is abſolutely neceſſary, i. 
132. This practice rejected in England, ibid. and ii. $37 
Raguſa : how long the magiſtrates of this city continued in their 
office, | | e 
Rallery in the mouth of a monarch is often attended with bad 
conſequences, DM Et i. 300 
Reaſon, whether there is a primitive one, i. 2. Of laws; of 
what kind it ought to be, ü. 366, /e. 
Recalls to the ſucceſſion, inſtituted by the Salic law, i. 418, Ces. 
Recei vert puniſhed in the ſame manner as the thief, ii. 358, 


ſeq. Whether this law is juſt, | ii. 359 
Reconciliations eſtabliſhed by religion, ii. 187 


Redemption (right of) how eſtabliſhed, | ii. 512 
Regal laws at Rome, whether they were proper for the republic, 
1. 121. Why —— — the 1 * ibid. 
ifters public: their original, ii. 343. C my, It. 337 
2 — 1 are —.— derived 2 the nature of this : 
j. 1. That of God to the univerſe, i. 2. Of his laws to his 
wiſdom and power, ibid. Of juſtice, antecedent to the laws 
by which they are eſtabliſhed, i. 3 
Religion (laws ot) remind man of his duty to God, i, 4. (Force 
of) in a deſpotic government, i. 24, 25, 40, and 86. Cauſe 
of this force, ibid, What crimes attack it directly, i. 271. 
Its influence bn the propagation of the human ſpecies, ii. 160. 
And on government in general, ii. 173. Falſe religions; 
which of them may be reckoned the beſt, ii. 171. iſtian, 
what ſort of government is inoſt agreeable to it, ii. 174. Ad- 
vantage it has over all others, even in regard to this life, ibid. 
In particular over the Mahometan religion, ibid. Proteſtant, 
what government it is moſt agreeable to, ii. 176. Why it is 
more ſpread in the North, ii. 77. Of Calvin, ibid. Of 
Luther, ibid. Of the Tartars under Jenghiz-Khan, ii. 184. Of 
the iſle of Formoſa, ibid. Of the Indians, ii. 186. Mahometan, 
agreeable to deſpotic government, 1i. 174. Falſe ones, are 
ſometimes corrected by the civil laws, ii. 186. (Laws of) 
how they have the effect of civil laws, ii. 188, What th 
; ought to inſpire, ii. 192. (Local laws of) fi. 194. (Tal 
planting of a) from one country to another, ii. 195. Mo- 
tives of attachment to different religioas, ii. 197. (Toleration 


of) ii. 208, Commanded in certain,nations, ii. 216. (Laws 


of) ſubordinate to the laws of nature, ii. 227. Whether they 
can regulate the civil law, ii. 229. Its influence on mar- 
riages, ; | ii. 2325 & ej. 
Remonfrances, whether they are permitted in a deſpoti govern» 
ment, i. 39. Their uſe in monarchies, =D i. 80 


. 
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INDEX. J 
| Renunciation of the ſucceſſion to the crown, ' ii. 249, 260 - 1 
| 


Repre/entatives choſen, by the people, i. 226. For what reaſon, | 
ibid. Advantage accruing from thence, ibid. Whether they ' 
ought to be accountable to their conſtituents, i. 227. What 

they ought 1 — * | i. 230 

blie, is divided into ariſtocracy emocracy, i. 11, 12. 
© cfnkion of each of theſe governments, id. How it be- 
comes a monarchy, i. 19. If a ſmall one, whether it can 
often change its magiſtrates, i. 20, 21. The neglect of its 
laws is a mark of imminent deſtruction, i. 29. ether the 
people in a republic are _ virtuous, i. 41, How it is 
corrupted, i. 165. Means of remedying its corruption, i. 
173. Its diſtinctive properties, i. 1779. Whether it be to 
her advantage to enlarge her territory, ibid. Whether ſhe can 
ſerve her weſts, i. 264. Trading, an excellent law 
her, i. 67. Greece, how Heng there were, ibid. 
Spirit of thoſe republics, i. 1 - y they flouriſhed fo 
long, i. 186. Confederate ; what is meant by it, i. 185. 
Advantages arifing from it, ibid. Whether one of the con- 
federate ſtates can conclude an alliance without the conſent of 
the others, i. 188. Whether it can make a conqueſt over 
another, i. 202. Ancient republics, a great fault they were 
ſubject to, i. 226, 287 
Regudiation (right of) granted to men and not to women, i. 
84. Injuſtice of this inequality, ibid. Common at Athens 
etween man and wife, i. 386. In what cafe it cannot take 

panes i. -385, When the Romans made uſe of it, i. 387. 
or wh 

P 


at cauſe the emperors permitted women to uſe this 
rivilege, i. 45 
Reſcripts of the Roman emperors, ii. 370. Fault found * 
them, ibid. Refuſed by ſome princes, ibid. Aboliſhed and 
re-eſtabliſhed, : | ibid, 
Retaliation, (puniſhment of) in what countries it is moſt uſed, 
i. 134. Limitations made therein by the law of the twelve 
Revealing of conſpiracies, in what caſe neceflary, i. 288. The 
crime of not revealing puniſhed in Japan, i. 289 
Revenge forbidden after fatisfation received, i. 414 
Revenues of the ſtate, how they ought to be fixed, i, 30 
Revolution of a ſtate, how it happens, i. 69. Whether it is al. 
ways attended with war, i. 82. Reſtore the laws to their due 
vigour, | 7. 247 
Rewerds exceſſive, mark of the decline of ſtates, i. 96, 97. 
Judgment of thoſe which were granted by certain emperors, ibid. 


aes: end or view of its laws, i. 221 
Rice 1 number of men, Ii. 142 
Richrlieu : (cardinal) his opinion concerning the choice of mini- 


ters, i. 34, 35+ Inſinuates deſpotic government, i. 80, and 82 
RN Riches ; 
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Riches : whether they are always the cauſe of the of 
manners, i. 66, 67, In what caſe this happens, ibid. Of 
the Roman people, i. 74. To what uſe they were applied in 
the Greek republics, i. 141. Of a ſtate, their effe& and cauſe, 
1. 306, 307+ and ii. 28, Of woman, the cauſe of luxury, 
| ii. 26 
„ > 5} their law different from that of the Sela 
8, N U. 291 
Robbery ; how puniſhed at Rome in freemen, ii. 358, 359. 400 
in ſlaves, ii. 359- Open, puniſhed differently from the pri. 
vate, ii. 359, & /eg. Reaſon and origin of this proceeding, 
| | | ü. 360, C. 

See Gown. 


Romans, how divided by Servius Tullius, i. 14. How they 
ſecure their liberty, i. 240, They loſe their liberty under 
the decemvirs, i. 250. How they recover it, i. 251. Part 
cular cauſes that procured and aſcertained their liberty, i, 

294, 295. They retire to the Janiculum, and upon what 
occaſion, i. 295, Their laws in regard to diverce, i. 386, 

Force of an oath among theſe people, i. 174. Their genius 

with reſpect to maritime affairs, ii. 62. Wich reſpect to con- 

merce, ii. 63. Motives of their wars againſt the Carthaginians, 
U. 63. Their political conſtitution contrary to commerce, 
ii. 64. Extent of their empire, ii. 65. They avoid trad. 
ing with Barbarians, ibid. cir internal and external com- 
merce, ii. 66, & ſeg. Their proceedings with reſpect to 
money, ii. 110, In what circumſtances they changed the 
value of their ſpecie, ii. 112. Their laws on uſury and lend- 
ing at intereſt, ii. 123, & /eq. State and number of the 
ſeveral nations before they were conquered, ii. 147. Effet 
of their conquering the univerſe, ii. 148. Their on 
mote the propagation of the human ſpecies, ibid. Their 
deſtruction plunges the univerſe once more into barbariſm, i 
163. Their laws on ſucceſſions, ii. 253. From whence they 
are derived, ibid. & /eg. They ſhew themſelves wiſer tha 
the Greeks in the bud - ik tyrants, 1. 290. How the 
ut a ſtop to the devaſtations of the Barbarians, ii. 253 
heir ſituation under the Franks, ü. 38; 

Rome : the number of citizens that compoſed its meetings, ws 
not fixed; inconveniency which thence aroſe, i. 12. Wa 
firſt a friend of ariſtocracy, i. 19, How judgment was 
nounced in this city in criminal matters, i. 110. View of it 
E i. 220. Its ſtate under the kings, i. 242, & / 

nd after their expulſion, i. 26 

Romulus: his laws in regard to the expoſing of children, ii. 161 

Rules by which the world is governed, i. 2, What theſe u. 
ibid. General, in regard to commerce, ü. 
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S. 
be fend da phe to phe re 
tri nes, i. 2 
Sacrileges fimple, puniſhments eſtab inſt them, i. 272. 
Secret, whether they un to be — ibid. Bad appli- 
cation of the name of ſacrilege, i. 279 
Salic lands: 3 Gon, | i. 417, & ſeg. Whe- 
ther they are the ſame thing as fiefs, i. 422 


Salic laws : explication of a pat of theſe laws, i. 416, r. 
At what time they were — 5 ii. 269. Changes they re- 
ceived, ibid. & ſeg. Difference between them and 1 laws of 
the Vi __ Sc. ii. 274 Whether they were eſtabliſhed in 
Burgundy and among the Goths, ü. 279, & Jo. 

Salt: trade ich it in Africa, 

damniter: how they made ſo long a land againſt the Romans, 10 
50. Their origin, i. 158. A cuſtom of theirs with regard 


to marriage, | ibid. 
Saracens invade Gaul, ii. 283 
laden (ing of) ks behaviour to thoſe who refuſed to er 
of public employments, i. 97 


py its ancient tate, i. 403. . 
by D ee laws of the Barbarians, ii. 410, & 


e. Laws againſt who refuſe to give or to accept of ſa- 
tisfaction, il. 413, 414. See Compoſition. 
Savages extremely timid, i. 5 


Saxons : their laws in regard to the ſatis faction for injuries, ii. gi. 
Laws given them by Charlemain, ii. 270. Their character, 


2 relive of gold and Ger i. 98. a of thi fa 
N 98, 99 . Real, 1 - 


+ ng where it is, | 

bea, Caſpian ; what the ancients thought of it, ii. 46. Ra, 
what people traded there, ii. 32. Indian, when diſcovered, 
li. 32. Seleucidian, ii. 45. Of Antiochus, ibid. 
Security of the ſubje& ; on what laws it depends, i. 269. Crimes 
— 4 it, how puniſhed, 1 272 
of the perſons of merchants : law of Solon upon this 
ſubjeR, ii. 14. Whether this be a good law, ibid. In what 


caſe it is right, 1 
Seleucus Nicator : what project he formed: PE PORK. 


ii. 30 
Semiramis: concluſion which may be drawn from her immenſe 
treaſures, ii. 28 


Senate ; neceſſary in a democracy, i. 13. Whether it is proper 


that they ſhould have the power to enact laws, i, 17. Of 
Rome, 
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pagus, i. 5 ; 
Senators : whether they ought to have a right of replacing the de. 
Ceniority or primogeniture 


Service (double) of the vaſſals to their counts, ii. 40% 
. Serwvitude, See Slavery. | 

Servitudes : they were common in France, i. 334, & 
Serwius Tullius: diviſion be made of the Roman people, i. 1, 
dere (the difference of) invites mankind to aſſociate, i. 6, Ther 
Shame : its effect upon mankind,” Ii. 122, and 13; 
Shipaureck and eſcheatage (the right of) how eſtabliſhed, ii. j1 
Ships, See Veſſels. - ff | | 
Siam: what notion its inhabitants have of the ſupreme goo, 
Sigur .) See Sultan, | 

Sinking ; corp 45 ü. 119 
Cixtus Quintus: whether he did right in reviving the public acer 


Slavery how many ſorts there are, i. 356. Civil, what it i, 


Saver: whether there are any by nature, i. 354. Whethe 


INDE xX. 


Rome, how their decrees had the force of a perpetual law, 
18. Their authority under the kings, i. 243. And aftrr 
their expulſion, i. 356. Of Athens, diſtin& from the Arto. 

Of Syracuſe, ' i. ib 


ficient members of the ſenate, i. 19, Whether they ought 


to be for life, 1. 70 

right of) ought not to take place in 
an ariſtocracy, 1. 77, How it was eſtabliſhed among the 
Franks fi. zu 


He alters the conſtitution of Rome, i. 20 


inequality relative to climates, i. 350 


1. 33 


ſation of adultery, i. 161 


i. 347. Under what government it is moſt tolerable, i 
Contrary both to the civil law and that of nature, i. 350 
(Right of) its origin, i. 348, & ſeq. and 353. Political, i 
influence on civil ſlavery, i. 35 f Uſeleſs amongſt us, and 
why, i. 55 & ſeg. (Abuſe of) i. 357. Of the Helo, 
i. 356. Why natural to ſouthern nations, i. 390, 391, al 
ti. 26. Domeſtic, in what it conſiſts, i. 330. Of women, 1 
connected with deſpotie ment, i. 378. Why, 1544. 
ty: Of Afia, compared with the liberty of Europe, i. 19 

ſeq. Cauſe of both, q ib, 


there is any one virtue belonging to them, i. 47, and 30 
Great number of them, dangerous, i. 336, and 365. T3 
arming of ſlaves in what caſe dangerous, i. 359. Plats 
laws deprive them of the privilege of natural defence, ii. 2: 
Puniſhed by the Roman laws for the murder of their mail 
tho? they had no concern in it, i. 362. Freed, in order tos 
coſe their maſter, i. 287, & ſeq. They could not bei 
neſſes, i. 287. Effects of the lenity of their maſters towai 
them, i. 361. What was the cauſe of the war of the fla 


1. Z 


1 Sſeun 


1 N D E X. | | 
Yowns/e of execution, when uſeful, 1. 80, and 112 


„ag: what renders it common, i. 313. Puniſhments a- 
* oft it, why ſo rigorous, ibid. How and why puniſhed in 
\reo- 


WH, | | i. 315 
ib} Nash: how men are inclined to live in ſociety, i. 6. Effect of 
TY ſociety, eſtabliſhed amongſt men, i. 7. The political law 
upht eſtabliſhed in every ſociety, ibid. Among ſavages, i. 408, & 
. 70 ſeq. Among Barbarians, | , i, 408 
ce in BY $i]: its influence on laws, i. 400 

the diert: had the privileges of married men at Rome, ii. 158 
;10 Seen: what ſort of people he employed in navigation, ii. 32. 
10 How his fleets were upon their voyage, ii. 3 3 
Solen ; diviſion he made of the your of Athens, i. 15, His 

f ln regulations for the election of the magi of Athens, i. 16. 
bh His laws on teſtaments, i. 62. On idleneſs, i. 68. On thoſe 
24 who eſpouſed neither fide in public inſurrections, ii. 35 1. 
ben r His judgment of his own 
3 | | L 452 

©! WI 5-94 of Perſia, dethroned in our days, why, 130 
1e, in what government he may be a judge, i. 111, & ig. 
Sul : its immortality, by whom denied and defended, ii. 189. 

How far among certain people, ii. 190, 191. 
— — ü. 189, 190 
(people com | north, i. 327, 

& /eq. Ho — 


2 
to thoſe 
w they are by love, i. 329, &.. 


ain (old) opinion of the ancients concerning its riches, ii. 57. 
What we are to think thereof, ibid. Its filver mines, the pro- 
fits ariſing from them, ibid. Her conqueſts in America, ii. 57. 
What ſhe did to preſerve them, i. 180. Whether her con- 


l, ib queſts have increaſed her power, ii. 81, & /eg. Her trade 
„ and to the Weſt-Indies, ii. 86. She attempted to eſtabliſh arbi. 


trary power in Flanders, but miſcarried, i. 180. A law pub- 
liſhed. in Spain in 1740. Judgment of this law, ii. 14 
paniardi: their devaſtations in America, i. 5 1. Their character 
and honeſty, i. 440. Their conduct towards the Mexicans 
and the Indians, i. 201, and ii. 137 
barta. See Lacedemonians. | 


* 


peacles public: the influence they had on the Roman people, 


i. 251 
P/eeches indiſcreet, puniſhed as high-treaſon, i. 283. Behaviour 
of ſome emperors upon this ſubject, i. 284 


Ppres : whether they are neceflary in a monarchy, i. 296, 297 
dpirit general of a nation, what it is, i. — 117. How it 
ought to be reſpected, i. 117, Of commerce, its effect upon 
mankind, i. 2. Of the laws of Japan, i. 125. Of the 
man ſenate, i, 127. Of equality, contrary to the ſpirit of 
extreme equality, 1. 163, * what they both conſiſt, 2 
| tates, 


tradictions in their character, i. 331 


ä 


— 


IN D E X. 


States, marks of their 2. They may alter, and 
Rien have each = particular ve. : 
. 220 
Sterility of lands, its effeQts, i. 
Stick, See Baton. * 
Stoies : of this ſ ii. 180 7 


1 are i to love their prince, i. 297 
dination of young people to old men, uſeful for the pre- 
ſervation of morals, i. 10. Of citizens to magiſtrates, give 7 

force to the laws, ibid. Of children to their parents, I, 71 
Ae, —— in an ariſtocraey, i. Its infl 7 
itution, erous in an 77. Its influence on 
commerce, 1.78. Vulgar, i. 454. Pupillary, ibia. = To 
among the Romans, 
Subtilty : a fault to be avoided in the compoſing of laws, ii. i. 10 
Suc to the empire, whether it is fixed in a deſpotic goven. 
ment, i. 88. Judgment of the conduct which a prince, who 
ſucceeds to the crown in  deſpotic country, obſerves towards 
- his brothers, i. 89. Which is the beſt order of ſucceſlion, | 
88, & /eg. Order of ſucceſſion in monarchies, ii. 242. 01 
what law it is founded, ii. 345- Whether it may ſometine 
be changed, ii. 248, 249. the crown of France, confined 
— ic law, i. 422, 423. To ſieſ hoy 
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apes : —_— of piving them, i. 1 
ght to be —— — 16. Hou hole of the wh! ; 
"ug tbe pb ae . Hows 17. Given fi E 
money, i. 16: fi 
Suicide : how puniſhed am among the Greeks and Romans, ii. 356. 22S 
Motive of both, ibid. & ſeg. Common under the firſt Rona = 
th 
T 
in 
i 
or 
'T; 
ta: 
of 
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By Eagle, ii. 333. Laws againſt ſaicide, i. 341. Frequent 
Sult id fignor, whether he i FPG ud 
— 2 is is w 
i. 40. Flis righ of three per cent. on the yalue of inherits 
i. 87. ————— — i. 119 
. before the ſovereign, when it tool 

place, ii. 322. When it ceaſed, ili 
Sumptuary (laws) : in democracies put a ſtop to luxury, i i, 1 
1 — 142. In wi 

e they are u i. 142, s Arragon, i. 14 
8 age ibid. of "the — i. 16 
flition : its power, i. 48 
= judgment of his laws, i. 28, © 
ſe : its misfortune, i. 163, & ſo: Cans of bty onny 


Tables (laws of the twelve) too cruel, i. 128, & og. Regu- 
lation of theſe laws with to appeals to the people, i, 
257. ether they had regulated the lending of money upon 
intereſt, ii. 125. Their EI I regard to deþÞtors, 


" ii. 351. With regard to robbers, ' "Nl, 363 
Tacitus : his miſtake in regard to the lending of money upon 
tereſt, ii. 125 


in 
7 SSE 
"The condu he obſerved, and the effect thereof, 61d. 
Tartars aſcend the throne of China, i. 215. Means they uſe to 
preſerve it, ibid. & /eg. Effect of their conqueſt with regard 
to themſelves, i. 395, And with regard to the conquered 
country, ibid. & . Their Jaw of nations, i. 415. Changes 
which their devaſtations have cauftd in Aſia, ii. 29 
Taxes ; order neceſſary in raiſing them, i. 79. How they were 
raiſed at . i. 2 1 of taxes, in itſelf 
good, i, 0 n what it depends, i. 313. Taxes in 
countries where pure villainage is eftabliſhed, Wh Taxes 
in countries where pure villainage is not eſtabliſhed, i. 309. 
Their proportion to liberty, i. 315. And to deſpotic power, 
ibid. In what government they are capable of increaſe, i. 
317. Exceſſive, their original, 318, & eg. Their effect 
ibid. Exempting from taxes, how practiſed in Aſia and 
Europe, i. 322, & ſeg. Whether the Barbarians paid any 
for their lands, under the kings of the Franks, ii. 388, & /g. 
What taxes the Barbarians raiſed upon the conquered people, 
ü. 392. Perſonal tax, i, 309. Proportion to be obſerved 
| therein, iid. To what government it is moſt agreeable, i. 317. 
Taxes on merchandiſes, i. 308, & ſeg. Method of collect- 
| ing them, i. 310, & Je. | Proportian to be obſerved therein, 
i. 325. Advantageous to the ſtate, i. 312, & ſeg. Taxes 
on liquors, differently raiſed in different kingdoms, i. 311. 
"Taxes on civil contracts, or ſtamp duties, reflection on this 
tax, i. 313. Danger there is ſometimes in taxing the value 
of merchandiſes, il. 96. Faults that, ought to be avoided in 


the raifing of taxes in an ariſtocracy, i. 92 
Temper ſociable, its effects, i. 438 
Temples : their origin, ii. 200. Their effe& with regard to re- 

ligion, ii. 200, 201 


Teflament or will, forbidden among the itive Romans, ii. 
259. Afterwards permitted, id. With what formalitjes, 


| perſons it was forbidden, ii. 257, & /eg. Stile uſed by the 
| Romans 


ibid. Of the Roman ſoldiers, ii. 256, & . To what 
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LFirbes impoſed on thoſe who were ſeized of church lands, ii. 15 
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Tribunals, or courts of judicature, in what government neceſſar, 
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valid, ibid. In what not, ii, 289. When permitted 
the Athenians, 3 Ii. 105 

Thebans': what they did to fofien the manners of their youth, 

| i. 57 


Theolagian: : their opinion concerning uſury and commerce, 

us 75 
Theophilus (the em orders a ſhip to be burnt that had been 
A Elen vit werken ls for bl , ü. 17 
Theophraſtus : his opinion in to muſic, i. 54 
Thoughts ; puniſhed as overt - ac i. 282 
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upon binding their lands, ii. 91. He adds to the rigour of 
| Ii. 156 


&& /eg. Their eſtabliſhment, ii. 471, . Oppoſition 
| met with, ü. 473- Their anciaaley. ibid, Their Able 


tion, 
Trade. See Commerce. ; 1 
Tranguillity of the ſubject: how thoſe crimes, which diſturb it, 
ought to be puniſhed, | CET] i. 273 
Treaſure (the king's) . ' | tt. 377 
Trial by combat or legal duel : by what laws admitted, ii. 293. 
Its origin, ibid, & ſeq. and 299. Particular laws upon this 
ſubject, ii. 295, 300, and 280. How it gained ground, ii. 
299. It pleaſes the taſte of the nobility, ii. 303. Cauſe of 
the diſuſe of the Salic and Roman laws, ii. 273. Its influence 
on the juriſprudence of thoſe days, ii. 274, and 281, For 
malities obſerved therein, ii. 274, & /zq. and 322. Bounds 
preſcribed to this uſage, ii. 283. In what caſe they could 
not inſiſt upon it, ii. 284. At what age they were allowed to 
fight, ii, 285. Between the party and one of the witneſs, 
ii, 288. In what manner it was aboliſhed, ü. 316 
Trial, by boiling-water, or ordeal, admitted among the Salt 
Franks with reſtrictions, ij. 295. In what caſe it was uſed, 
U, 299. Formalities obſerved therein, ii. 298. Reflection 
on theſe trials, ii, 299, Changes they received, Ui. 304 
Trials or proof by witneſſes, ii, 345, How it was reſtrained, 
ibid. See Judgments. 
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wee in what manner they were rejected at the pros. 2 
judicial combats, ii. 286. How they avoided fighting, ii. 
287. How many are required in reaſon to condemn a man, 
i. 270. Falſe, how puniſhed, ü. 357, & ſeq. 

* their condition in a manachy, i. 148. In deſpotic 
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